1 DIRECT EXAMINATION OF LYNN BEASLEY 

2 BY MR. 

WEBER. 2726 22 

3 CROSS-EXAMINATION OF LYNN BEASLEY 

4 BY MR. 

COUGHLIN. 2781 20 

5 REDIRECT EXAMINATION OF LYNN BEASLEY 

6 BY MR. 

WEBER. 28 69 2 3 

7 DIRECT EXAMINATION OF NICHOLAS GEORGE BROOKES 

8 BY MR. 

BERNICK. 2877 13 

9 CROSS-EXAMINATION OF NICHOLAS BROOKES 

10 BY MR. 

KRISTAL. 2 910 2 4 

11 REDIRECT EXAMINATION OF NICHOLAS BROOKES 

12 BY MR. 

BERNICK. 2954 24 

13 DIRECT EXAMINATION OF JAMES MORGAN 

14 BY MR. 
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15 CROSS-EXAMINATION OF JAMES MORGAN 

16 BY MR. 
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1 


A.M. 


MORNING SESSION, FRIDAY, MARCH 5, 1999 8:05 


2 

the jury:) 

3 

prepared to 

4 

5 


the 


(Proceedings in courtroom out of the presence of 


deal 


THE COURT: 


with the exhibits? 


Mr. Coughlin, are you 


MR. COUGHLIN: I am. Your Honor. 

THE COURT: What exhibits do you move 


7 admission of? 

8 MR. COUGHLIN: Your Honor, on March 3 

we had a 

9 hearing and I submitted what became known as 
Court Exhibit 

10 No. 1 to the Court, in the exhibits that 
plaintiffs were 

11 moving in. 

12 We had a hearing, we discussed them. I 
have a reduced 

13 list based on that hearing, and I would offer 
Exhibit PDEM 

14 0200 for admission at this time. 

15 MR. BERWICK: Your Honor, my 
understanding is the 

16 demonstrative comprised of all of the documents 


that were 

17 offered into evidence, I guess it was the — it 
was on March 

18 the 3rd, but that's the ones to which the Court 
sustained an 

19 objection, on the basis of that representation. 

20 As I understand it, we are now obliged to 


state any and 

21 all objections we have, although there have been 

22 determinations, although expedited. I would 

simply 

23 incorporate by reference the objections we made 
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to the 


24 extent we made objections to these exhibits, and 
we 

25 understand now that the Court has ruled on them. 
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1 THE COURT: And I'll deny the 
objection to the 

2 exhibits as to which the Court at an earlier 

hearing 

3 overruled earlier objections to the exhibits. 

4 Just for purposes of the record, I think 
it's important 

5 for the plaintiff as to any exhibit which I 
indicated would 

6 not be received, I think it's incumbent upon the 

plaintiff 

7 to perhaps separately move the admission of 
those so that — 


Honor. 


MR. COUGHLIN: I will do that. Your 


exception to my 
10 

exhibit, the 
11 

waived your 
12 

13 

Honor. 

14 

exhibits as to 

15 

you wish to 

16 

that's been 

17 

18 

and they are 
19 

was 


THE COURT: So if you later take 

ruling as to the admissibility of some other 

record needs to reflect the fact that you've not 

right to seek admission of that exhibit. 

MR. COUGHLIN: I understand. Your 

THE COURT: So are there certain 

which I've sustained the objection as to which 

move the admission in addition to the list 

marked as PDEM 0200? 

MR. COUGHLIN: There are. Your Honor, 

contained on Court Exhibit 1 dated March — that 


20 submitted on March 3, and I don't have a 
separate list right 

21 now, but they are the difference between what 
was submitted 

22 on March 3 and what is now the exhibit I 


submitted today. 
23 

the 


THE COURT: And I will generally deny 


24 admission of those additional exhibits. 

25 What I would ask, just so the record is 
clear, I'd ask 
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1 

list of 

2 

admission 

3 

that the 


4 


you at some point in the next day to assemble a 
those, the exhibits as to which you've moved the 
as to which the Court has denied admission, so 
record is clear rather than just simply a 
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comparison between 

5 these two lists. 

6 MR. COUGHLIN: I will. Your Honor. 

7 MR. COUGHLIN: Your Honor, the next 
thing we'd 

8 do — 


9 

our making 
10 

that you had 
11 

you'd like 
12 

hearing. Would 

13 

14 

15 

behalf of 

16 

is a 


17 

plaintiff has 

18 

only one 

19 

20 
21 


withdraw, Mr. 
22 
23 


MR. LOMBARDI: Your Honor, we deferred 

some objections for the record on some exhibits 

already ruled on. You Indicated, I think, that 

us to formally move for the record at this 

you like me to do that now or — 

THE COURT: Yes. 

MR. LOMBARDI: Okay. And this is on 

Philip Morris. With respect to Exhibit 850, it 

duplicate of Exhibit 1054, and for the record, 

agreed to withdraw one of those exhibits so that 

copy of the same exhibit goes back. 

Exhibit 1911 is a privilege objection — 

THE COURT: Which do you want to 

Coughlin? 

MR. COUGHLIN: I will withdraw the 


THE COURT: 1054, upon the 


second one. 

24 

representation that 

25 that's the same exhibit, will not be received. 
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1 

Is it 1850 
2 

3 

4 

then. Your 

5 

6 

be 

7 

withdraw 

8 
9 

10 

11 

or the 

12 

withdrawn. 

13 

one was 


and 1054? 


Honor. 


MR. COUGHLIN: Excuse me. Your Honor. 


MR. LOMBARDI: 850. 

MR. COUGHLIN: We'll stay with 1054 


THE COURT: So it will, I understand, 
withdrawn. Is that accurate, Mr. Coughlin? You 
850? 

MR. COUGHLIN: Yes, Your Honor, on the 
representation that it's a duplicate. 

THE COURT: We'll confirm that one way 

other, but as the record stands now it will be 

MR. LOMBARDI: Your Honor, the next 


14 

objection to 

15 

ruling on, and 

16 
17 


Exhibit 1911, which we asserted a privilege 

which Your Honor has previously Indicated a 

we reassert the privilege. 

THE COURT: I'll deny that objection. 
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18 

exhibit on 

19 

Your Honor has 

20 
21 


objection. 

22 

for the 

23 

name of a law 

24 

of that 

25 

and we'11 


MR. LOMBARDI: Exhibit 2576 is another 

which we have made a privilege objection that 

previously indicated a ruling on. 

THE COURT: And I'll deny that 

MR. LOMBARDI: And Your Honor, just 

record, that is an exhibit that contains the 

firm. Plaintiff has agreed to submit a version 

exhibit with the name of the law firm removed. 
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1 

2 

3 

you take a 

4 

to insure 

5 

6 

Honor. 

7 

asserted a 


handle that with the plaintiff. 

Exhibit — 

THE COURT: I would just require that 

look at the exhibits before they go back, just 

that that's accomplished. 

MR. LOMBARDI: We'll do that. Your 

Exhibit 3626 is another exhibit to which we 

privilege objection and on which Your Honor has 


indicated a ruling. 

THE COURT: And I'll deny your 

MR. LOMBARDI: And again. Your Honor, 

similar situation with the name of some law 


previously 
9 

10 

objection. 

11 

that has the 
12 

firms on it, and 

13 plaintiff has agreed to submit a copy that omits 
the names 

14 of the law firms as well. 

15 THE COURT: That's fine, but again, it 
will be up 

16 to the parties to insure that that's 
accomplished before the 

17 exhibits go back to the jury. 

18 MR. LOMBARDI: And lastly. Your Honor, 

Exhibit 

19 4218. This is an exhibit that came up during 
the testimony 

20 of Dr. Farrone. I made an objection at the 
bench on grounds 

21 of authenticity and hearsay. This was a 
handwritten — set 

22 of handwritten notes that Dr. Farrone said were 
written by 

23 Thomas Osdene. 

24 We made that objection at bench, you 
overruled it, but 

25 I wanted to assert it for the record. 
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1 

2 

objections. Your 

3 Honor. 

4 

of 

5 

it clear 


THE COURT: I'll deny it again. 
MR. LOMBARDI: And that's all my 


made by other 
7 

reiterate 


the earlier 
10 
11 
12 

that were not 

13 

14 

15 

behalf of 

16 

previous 

17 

withdraw our 

18 

19 

I'll abide by 

20 

objections. 

21 

Lombardi again. 
22 

the other 

23 

24 

rest your 

25 


MR. FOWLER: And Your Honor, on behalf 

Worldwide Tobacco Company we just wanted to make 

for the Court that we join in the objections 

defendants today and at the March 3 hearing and 

our previous objections. 

THE COURT: Okay. And I'll abide by 

rulings that I made relative to the same. 

MR. FOWLER: Thank you. Your Honor. 

THE COURT: And deny your objections 

previously sustained. 

MR. FOWLER: Thank you. Your Honor. 

MR. JONES: Your Honor, Jeff Jones on 

RJR. We would renew our objections from the 

hearing except as to Exhibit 1087, we would 

objections. 

THE COURT: And with that withdrawal 

the earlier rulings that I made. Deny the 

MR. LOMBARDI: Your Honor, George 

I neglected to say we join in the objections of 

defendants just for record purposes. 

THE COURT: Okay. With that do you 

case? 
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1 

some other 
2 

3 

make any 

4 

Williamson? 

5 

about to 

6 

and we will 

7 

8 

submitted court 
9 

which were 
10 

now made a 
11 

PDEM 0181, and 


MR. COUGHLIN: No, Your Honor. I have 


exhibits. 


THE COURT: I'm sorry. Do you wish to 

additional objections on behalf of Brown & 

MR. BERNICK: I think Mr. Coughlin is 

make an initial proffer of some more materials, 

have some objections to those. 

MR. COUGHLIN: Your Honor, we 

exhibits on March 3, Court Exhibits 2 and 3, 

demonstrative exhibits. We've gone through and 

list of those, and marked Court Exhibit 2 as 
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12 

move for the 

13 

14 

admission of 

15 

believe there 

16 

those 

17 

deliberations. 

18 

used to 

19 

testimony of 

20 
21 

any 

22 

23 


Court Exhibit 3 is now PDEM 0182. And we would 

admission of those demonstrative exhibits. 

MR. BERNICK: We would object to the 

demonstrative exhibits. Your Honor, we don't 

is any provision in the rules that would allow 

exhibits to go back to the jury for their 

They don't constitute evidence. They are simply 

facilitate the testimony of witnesses, and the 

those witnesses is before the jury. 

THE COURT: Mr. Coughlin, do you have 

response? 

MR. COUGHLIN: I do. Your Honor. 


Actually, it's 

24 in the Court's discretion to admit such 
exhibits. I think 

25 the majority of these exhibits are really 
summaries of — it 


2695 

1 is, there is extensive evidence that is 
available to the 

2 other side, and that the experts testified to, 

and they 

3 would help the jury understand and deliberate in 

these 

4 matters, and so we tried to cull out any of the 

5 demonstratives that were not — weren't in any 

way 

6 objectionable from the defendants point of view, 

and so we 

7 would move for all of the demonstratives that we 


have 


8 

9 

large there 
10 

even 

11 

highly 


exhibited, 2 and 3, and if — 

MR. BERNICK: I think that by and 

are 

a number of demonstratives obviously that were 
objectionable as demonstratives, they were 


12 argumentative. You remember simply the 
characterizations of 

13 the constituents of smoke, for example. 

14 Their experts in many cases presented their 
contentions 

15 and their theories in demonstrative form. 

16 It may be that there are certain of these 
that could be 

17 tendered as summaries under the rules, but I 
don't know that 

18 any of them would really qualify for that right 


now, and 


19 they've not been tendered in that fashion. 

20 THE COURT: I'll receive them pursuant 
to Evidence 
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21 

matters 

22 

23 

find 

24 

some of them 

25 

1006 . 


Rule 1006 as summaries. Some of them are simply 

which are otherwise admissible. For instance, 
advertisements by the defendants, which I would 

otherwise to be admissible in any case. And 

are summaries, and otherwise admissible under 


As to the remainder, I find that they 
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1 

should admissible 

2 under Evidence Rule 102. 

3 So if you can pull out any that you find 


are 


you can 


the ruling 
6 

this point in 
7 

those 


like I have a 
10 

to pull 

11 

that be 

12 

13 

14 

in a minute 

15 

16 

17 

defendants have 

18 

19 

Your Honor. 

20 

about? 

21 

10 all 

22 

23 

them right 

24 

25 


particularly not admissible under these grounds, 

bring it back to my attention and I'll review 

prior to their submission to the jury, but at 

time I'll receive these demonstratives under 

provisions of the evidence rules. 

MR. BERNICK: Your Honor, if you'd 

list of the particular ones — or if you want me 

them out and tender them to the court, would 

easier? I've gone through them. 

THE COURT: I'd rather you do that. 

MR. BERNICK: I'll just do that here 

if that would be all right. 

MR. COUGHLIN: That's fine. 

MR. BERNICK: Maybe some other 

others they want to pull. 

MR. COUGHLIN: I have another matter, 

THE COURT: How many are we talking 

MR. BERNICK: I'm talking about 3, 6, 


together. 


now. 


THE COURT: Why don't we go through 


MR. BERNICK: Okay. 
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1 

look at — are 
2 

3 

4 


MR. BERNICK: If Your Honor takes a 


they in the same order, Pat? 

MR. COUGHLIN: They should be. 

MR. BERNICK: They now reflect 

different numbers. 

5 These are the numbers you had originally. 

6 It's going to take me a minute. Your Honor, 
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because 


they've changed the order. 

You have them as PDEM beginning at 2, Your 


Honor. This 

9 one here, the ads for the brands. 

10 THE COURT: Yes. 

11 MR. BERNICK: I've got them right 
here. Beginning 

12 with PDEM 26 — 

13 THE COURT: Let me just get to it. 


13 

I'm sorry, 

14 

15 

Your Honor, 

16 

them, too. 

17 

18 

19 

as to 045 

20 
21 

PDEM 057. It 
22 

parties. 

23 

will be 


stage of 


PDEM 45. I've cut these back. 

MR. COUGHLIN: If we get them all out, 

maybe we can just — I'll make a decision on 

THE COURT: What is your argument? 

MR. BERNICK: The argument on this. 

THE COURT: I'll sustain the objection 

and I'll order that one be removed. 

MR. BERNICK: The next one I have is 

is a list. Your Honor, of all the funds that are 

THE COURT: I'll deny that, and that 

received. 

Well, how would that be appropriate at this 



those. There 
9 

the penguin. 

10 

Your Honor. 

11 

was Willy. Do 
12 

13 

Willy. 

14 

15 

16 

17 

PDEM 0099, 

18 

then 100 and 


the trial? 

MR. COUGHLIN: That's fine. Your 
THE COURT: I'll order that 057 be 
received at this point in time without prejudice 
rights of the plaintiff to seek admission at a 
in the trial. 

MR. BERNICK: Some of the others may 

objections to certain ads. I can't speak to 

is only one that we would object to, which is 

MR. COUGHLIN: We will withdraw that, 

MR. BERNICK: That would be — that 

you remember which one it was offhand? 

MR. COUGHLIN: I'm willing to free 

MR. BERNICK: Okay. 

THE COURT: Which exhibit is that? 

MR. BERNICK: We're getting to it. 
Actually, before we get to it, the Exhibit 

which is the Liggett and Meyers package, and 
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19 

20 
21 

you have 

22 

23 

24 

on the 

25 

concerning 


101 — is that right? 

MR. COUGHLIN: Yes. 

MR. BERNICK: We would object — do 

those. Your Honor? 

THE COURT: Yes. 

MR. BERNICK: We would object to them 
grounds they essentially constitute an argument 
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1 

the adequacy 

of the warnings post 1969 and they 

ought to be 




2 

preempted. 



3 

THE 

COURT: I 

don't find them to be 

so, so I'll 




4 

receive 0099 

and 100 and 101. 

5 

MR. 

BERNICK: 

With respect to 114 and 

115, I don't 




6 

believe that 

these were 

ever actually used by an 

expert. 




7 

MR. 

COUGHLIN: 

We'll withdraw both 

those. Your 




8 

Honor. 



9 

MR. 

BERNICK: 

The same thing with 122. 

10 

THE 

COURT: Who testified to 122? 

11 

MR. 

COUGHLIN: 

We'll withdraw it. Your 

Honor. 




12 

THE 

COURT: The next one I have is 

PDEM D 4. 




13 

MR. 

COUGHLIN: 

We'll withdraw that. 

Your Honor. 




14 

MR. 

BERNICK: 

And then PDEM D 14. 

15 

THE 

COURT: I' 

m sorry, where are 

these? The 




16 

others had been in order. Are you going back? 

17 

MR. 

COUGHLIN: 

This is Exhibit 3. 

18 

MR. 

BERNICK: 

I'm sorry, there's a 

separate 




19 

package. 



20 

THE 

COURT: I' 

m sorry, which one do 

you object 




21 

to? 



22 

MR. 

BERNICK: 

4 — 

23 

MR. 

COUGHLIN: 

Let me just 

double-check 

on this. 



24 

Your Honor. 



25 

THE 

COURT: I' 

11 sustain the objection 


MR. COUGHLIN: 4, POEM — 

THE COURT: Let me just ask, you 
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1 that. 

2 

3 

continue to move 

4 the admission of PDEM D 4? 

5 MR. COUGHLIN: I do. Your Honor. 

6 THE COURT: I'll overrule that 
objection upon 

7 closer scrutiny. I think it's a summary of the 
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And for that reason I'll give it a — I'll allow 


testimony. 

8 

it to be 

9 admitted under Evidence Rule 1004, and as 

admissible under 

10 102 . 

MR. COUGHLIN; And that's the same 


11 

thing for PDEM 
12 

13 

Your Honor, 

14 

prejudicial. 

15 

on it, so I 

16 

17 

withdraw PDEM 

18 

19 

understand, 

20 
21 

withdrawal of? 
22 

really speak 

23 

can't speak 

24 

25 

have? 


D 14, Your Honor. 

MR. BERNICK: Again, our objection, 

would be these are highly argumentative and 

THE COURT: Well, there was testimony 

find — there was testimony on it. 

MR. COUGHLIN: Your Honor, we would 


D 25. 


THE COURT: So I'll receive 14. 25, I 


is withdrawn. 

Do you have any others that you seek 

MR. BERNICK; And again, all I can 
to. Your Honor, is the ones that pertain to — I 
to the others — 

THE COURT: Are those all that you 
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1 

I think 

2 

it is very 

3 

them were 

4 

just done the 

5 

objections 

6 

my clients 
7 


regard to any 
9 

10 

you've already 
11 

ads that were 
12 

the record, 

13 

And also on 

14 

believe Your 

15 

16 

record on the 


MR. BERNICK: I'm getting to the end. 

that's all. I'll note. Your Honor, that — yes, 

difficult to determine right here whether all of 

actually offered in through a witness. I've 

best that I can. But I do not have any further 

at this time to any of the others on behalf of 

other than what I have indicated. 

THE COURT: Is there anything with 

other defendants? 

MR. JONES: Your Honor, I believe 

ruled on this, but some of these ads are Camel 

the subject of a motion in limine. And just for 

I think they are PDEM 59, 60, 61, 62, and 81. 

the other Exhibit, PDEM D 32 and 34. But I 

Honor has already addressed that question. 

But we would note our objection to the 
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17 motion in limine grounds as to those. 

18 THE COURT: And I'll deny those. 

19 MR. JONES: Your Honor, there is 
another set of 

20 ads which are the Winston ads which I don't 
think there's 

21 been any testimony that those ads were somehow 
connected to 

22 any of the plaintiffs allegations. They are 
POEM 84, 85, 

23 and 86, and we would object to those ads. 

24 MR. COUGHLIN: I think there was 
testimony about 

25 those ads. Your Honor. 
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1 

85. Who 

2 

3 

Honor? 

4 

if you can 

5 

6 

to that, 

7 

8 
9 

10 

tatoo, and 
11 

testified as to 
12 

13 

did, but if he 

14 

15 

16 

withdraw 

17 

18 

give 

19 

20 

Honor. 

21 

that we 

22 

course of the 

23 

24 

on that by 

25 


THE COURT: There was testimony as to 

testified as to 86 and 84? 

MR. COUGHLIN: If I could see it. Your 

THE COURT: "If blondes have more fun, 

find a real one, ask her." 

MR. COUGHLIN: Nobody has testified as 

Your Honor. 

THE COURT: Do you withdraw that? 

MR. COUGHLIN: I do. Your Honor. 

THE COURT: And as to, "Yeah, I got a 

no, you can't see it," which is 086, who 

that? 

MR. COUGHLIN: I thought Dr. Arnett 

did not — 

THE COURT: I don't recall that, so — 
MR. COUGHLIN: No, he did not. We'll 

that. Your Honor. 

THE COURT: Vickie, are you going to 

testimony on that? 

MR. COUGHLIN: Not under oath. Your 

MR. JONES: There is one ad for Dakota 

objected to. Your Honor, I think during the 

trial, and that is for the record PDEM D 85. 

MR. COUGHLIN: And there was testimony 

Dr. Davis. 
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1 MR. COUGHLIN: And there was a ruling 
that during 

2 the course of the trial on that. Your Honor. 

3 THE COURT: I'll receive PDEM D 85. 

4 MR. JONES: And then. Your Honor, I 
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was a Camel T-shirt and we would object to that 


believe there 

5 

on relevance 

6 

or an 

7 

8 

It is the 

9 

Honor. 

10 

11 

12 

would offer 

13 

chart as 

14 

15 

Your Honor. 

16 

without 

17 

18 
we 


grounds 403, PDEM D 86. Is that a demonstrative 
actual — 

MR. COUGHLIN: It's a demonstrative. 

one he actually received in the mail. Your 

THE COURT: I'll receive that. 

MR. JONES: Thank you. Your Honor. 

MR. COUGHLIN: Next, Your Honor, we 

PDEM 0021 A, which is the public statements 

modified with Mr. Bernick. 

MR. BERNICK: No objection to that, 

THE COURT: That will be received 

objection. 

MR. COUGHLIN: And next. Your Honor, 


19 have — and I don't think we've done this, 
maybe, the best 

20 way for the Court to handle it, but the exhibits 


that came 
21 

0201, we've 
22 

defendants. 

23 


up with the last two witnesses, we have PDEM 

made a list of those, and given it to the 
We' d 

move for the admission of all of those exhibits 


that were 

24 not previously entered in. We listed them all 

so the 

25 defendants could look through them on the list. 
So some of 
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1 this list duplicates those exhibits that are 
already in, but 

2 all of the exhibits should be listed on here for 

Davis and 


3 

would like to 

4 

5 

reiterate for 

6 

these 

7 

8 

four exhibits, 
9 

documents. 

10 


Harris, and whatever objections the defendants 
make. 

MR. BERNICK: Your Honor, we just 
the record the objections that have been made to 
exhibits previously. 

I will make special note of the fact for 
480, 2073, and 2824 were all privileged 

THE COURT: Are these all ones that 


were — 


11 

12 

13 

14 


MR. COUGHLIN: Previously. 

THE COURT: — previously ruled upon? 
MR. BERNICK: That's correct. 

THE COURT: I'll sustain the earlier 
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ruling. 


15 

Congressional 

16 

17 

cases. 

18 

earlier 


19 

those, and 

20 

persuades with 
21 
22 

have to tell 

23 

okay. 

24 

that appear 

25 

to the end. 


These were all ones that were either in the 

documents or the Minnesota documents. 

MR. BERNICK: That's correct, in all 

THE COURT: Okay. I'll abide by the 

ruling I made and overrule your objection as to 

I'll receive those unless some other argument 

regard to them. 

MR. BERNICK: Then — Pat, you will 
me whether these demonstratives down here — 

With respect to the memos or the exhibits 
beginning. Your Honor, with 4652 going forward 
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1 


and we 


into 


those? 


of those 


copies of 

8 

have copies of 
9 

10 

a look at 
11 

the 


12 

any one that 

13 

14 

15 


do you not? 

16 

4661 on the 

17 

demonstratives 

18 

19 

based on the 

20 

trying to 
21 
22 


4661, those are again basically demonstratives, 
object to the introduction of demonstratives 
evidence — 

THE COURT: Do you have copies of 
MR. BERNICK: I don't even have copies 

two. 

MR. COUGHLIN: You know, I don't have 
those right here. Your Honor. Actually I may 
them. 

MR. BERNICK: I think I can just take 

the list, and it doesn't look to me like beyond 

objection that we have generally there would be 

would be specifically objectionable except — 
(Discussion off the record.) 

THE COURT: Do you object to these or 

MR. BERNICK: I object to 4652 and 

grounds that we don't believe that 
should go 
back to the jury. 

Beyond that I do have a specific objection 

content of any one of these, that's what I'm 

figure out here because I don't have copies. 

THE COURT: I'll overrule the 


objection as to 52 

23 and 61, finding that they're admissible under 

Rule 102 or 
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of 


24 

25 

2706 
1 

the ones 

2 

3 

don't have any 

4 

5 

attorneys.) 

6 

with 


7 


the 


objection I've 
9 

through 


10 

11 

12 


list, we 

13 


1004. I'm sorry, 1006. As either summaries or 
assistance to the jury. 

And as to the earlier rulings, I would note 

that were summaries are admitted under 1006. 

MR. BERNICK: Your Honor, I really 

copies here to be able to look — 

(Discussion of the record between the 

MR. BERNICK: Based upon conversations 

counsel, I don't have any specific objections to 

particular demonstratives beyond the general 

just lodged, that is again all specified to 4652 

4661 . 

THE COURT: Okay. 

MR. COUGHLIN: Your Honor? As to that 
did not use the Exhibit 2808 and we are not 


moving for the 


14 

admission 

of that exhibit 

at this 

time. 

15 


THE COURT: 

Okay 

That 

then will not 

16 

received. 

With that. 

have 

you moved the 


admission of all of 

17 your exhibits? 

18 MR. COUGHLIN: Not yet. Your Honor. I 

have one 

19 more final thing. There is one more. We would 

not be 


20 

21 


jury then upon 
22 

be received. 

23 

another list 

24 

that we have 

25 


charts on 


moving for 1597, we would withdraw. 

THE COURT: That will not go to the 

the withdrawal by the plaintiffs. It will not 

MR. BERNICK: It turns out there was 

that was attached as a third page. Your Honor, 

to look at. Is there a third page with 8 or 10 
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1 it? It is the last page of the new stuff that 
you were just 

2 talking about. 

3 MR. COUGHLIN: I'm sorry. Your Honor, 

those are 

4 the cutout charts, and we will not be moving for 
those. We 

5 will not be moving for the cutout charts that 
are the last 

6 page of 201. 

7 THE COURT: Why don't you take a look 
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at that for 
8 

any more 

9 

couple 

10 

11 

12 

anything 

13 

14 

15 

I've already 

16 

would withdraw 

17 

18 

withdrawn upon 

19 

20 

withdraw is 
21 
22 

23 

will be 

24 

25 

admission of 


a second. Take a look as to whether you have 
exhibits, and we'll stand in recess for just a 
minutes. 

(Recess at taken.) 

THE COURT: Mr. Coughlin, do you have 

else you move the admission of? 

MR. COUGHLIN: I do. Your Honor. 

I would withdraw the following: On 201, 

withdrawn Exhibit 38, I mean Exhibit 28. I 

3855, 4566, 4567, 4568, 4569, and 4570. 

THE COURT: Those will all be 

the 

motion of plaintiffs. 

MR. COUGHLIN: And the last thing I 

Exhibit 67. 

Finally, Your Honor — 

THE COURT: I'll grant that. That 

withdrawn, as well. 

MR. COUGHLIN: We would move for the 
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1 

September 23, 
2 

September 23, 

3 

Reynolds 

4 

those 

5 


7 


these are 


the responses from Philip Morris and RJR of 

1998 for R.J. Reynolds, and for the same date, 

1998 for Philip Morris. Philip Morris and R.J. 

first request for production, we would move for 

admissions into evidence at this time. 

THE COURT: Is there any objection? 
MR. JONES: Your Honor, I believe 


8 written responses to just requests for 
production, which 

9 have objections and just what would and wouldn't 
be 

10 
11 
12 

requests for 

13 

14 

15 

because in here 

16 they have the amounts of money that were funded 
for TI and 

17 CTR throughout the years, and that's why if 
counsel wants to 

18 work with me on getting a form to do these 
admissions, 

19 they're basically the admissions of the money 
that were 


produced, so we object on those grounds. 

THE COURT: What are they again? 

MR. JONES: They're responses to 

document production. 

THE COURT: How are they admissible? 
MR. COUGHLIN: They're admissible 
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20 funded to these various entities. We didn't 

reach a 

21 stipulation on that beforehand. I'm glad to — 

if he's 

22 willing to do that, I'm glad to submit it as a 
stipulation. 

23 MR. JONES: Well, Your Honor, we 
submit that these 

24 are inadmissible, but we'd be happy to work with 
plaintiffs' 

25 counsel to see if — 


THE COURT: I'll tentatively admit 


2709 
1 

them, but I'll 

2 afford you a chance to try to work out a 
stipulation that 

3 otherwise incorporates the admissions within 

another 

4 format. 

5 MR. COUGHLIN: And finally. Your 
Honor, we would 

6 move for admission of Lorillard — the same 

thing for 


7 


for the 


those same 
9 

10 

the receipt 
11 
12 

longer a 

13 

defendant in 

14 

15 

defendant. 

16 

defendant 

17 

18 

as to Hill 

19 

20 

as to 

21 

22 

although, 

23 

to work 

24 

format to 

25 

consider 


Lorillard, the Council for Tobacco Research and 

Tobacco Institute, and for Hill & Knowlton on 

documents, and we will work with the various — 
THE COURT: Is there any objection to 

of those? 

MR. BERNICK: Hill & Knowlton is no 
defendant. I don't know if they ever were a 
the case. 

MR. COUGHLIN: Well, they were a 

MR. BERNICK: But they still are not a 

at the time of trial. This would be hearsay. 

THE COURT: I'll sustain the objection 

& Knowlton. 

MR. BERNICK: We do not have objection 

Tobacco Institute and CTR. 

THE COURT: Those will be received, 

again, without objection, but again, if you want 

with counsel, plaintiffs' counsel, on another 

submit them as evidence in the case. I'll 
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1 

2 

is true with 


withdrawing and substituting some other format. 

MR. FOWLER: And Your Honor, the same 
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3 

Your Honor, 

4 


objections to 


5 

of 

6 

the plaintiffs 

7 

8 


Lorillard Tobacco Company — the same is true, 

for Lorillard Tobacco Company's responses and 

plaintiffs' first set of requests for production 

documents. In other words, we will work with 

to withdraw objections to that. 

THE COURT: Plaintiffs' Exhibit will 


be received 
9 


may be 

10 

11 

12 

13 


problem 

14 

Court's time 

15 

final chart 

16 


subject to the same proviso, that another format 
substituted. 

MR. COUGHLIN: And with that. Your 
Honor — (pause). 

MR. COUGHLIN: Your Honor, here is the 

we're having that we shouldn't be taking the 
up 

with, is that there is an attachment before the 
of PDEM 0201 that has a number of demonstrative 


exhibits 


17 essentially used with Dr. Davis and Dr. Harris. 

18 We've already been through Dr. Davis's, and 
they would 

19 be the ones that comprise, from the back of that 

exhibit 


20 

been taken 
21 

exhibits. 

22 

through PDEM 

23 

would be 

24 

shown to the 

25 

2711 

1 

speaking from 
2 

3 

4 

5 

6 
7 


page in — 


9 

demonstrative 

10 


you're now 


11 

12 


admit the 

13 

PDEM 0001 

14 


from PDEM 01 to PDEM 136, and those have already 
care of on pages 1 and 2 of those demonstrative 
There is approximately, from PDEM 149 

172, 

approximately 15 demonstrative exhibits that we 
moving for the admission that were used and 
jury. And I can read the exact numbers. 


THE COURT: Which, again, you're 

201 ? 

MR. COUGHLIN: From 201. PDEM 201. 
THE COURT: And which page? 

MR. COUGHLIN: Page 1 — 

THE COURT: At the rear? 

MR. COUGHLIN: Which is the fourth 

THE COURT: Okay. 

MR. COUGHLIN: — Of that 

exhibit. 

THE COURT: Which ones do you say 
seeking to admit? 

MR. COUGHLIN: We are not seeking to 
ones that — there are duplicate listed from 
through PDEM 0136. We are not moving for the 
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admission of 
15 


for. 

16 

we are 


any of those that have not already been moved 

Starting with PDEM 0149 through PDEM 0172, 


17 

except for 

18 

19 

the receipt 

20 
21 

finding out 
22 

lists 

23 

I've done 

24 

25 

demonstratives 


moving for the admission of those demonstratives 

PDEM 0167, PDEM 0168, and PDEM 0169. 

THE COURT: Is there any objection to 

of those? 

MR. BERNICK: Your Honor, I'm now 
there are a couple problems. I just got these 
literally here this morning, 25 minutes ago, and 
my best. 

They gave me the stack of the 
the other 
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1 

through. I 
2 

Court and 

3 

4 

list, the one 

5 

don't know, 

6 

crossed out 
7 


day to go through. That's what we just went 
went through every single one of them with the 
that's fine. 

It now turns out that they've got another 
that was just recited to you, and it's got — I 
35 or 40 different demonstratives. They've 


some, they haven't crossed out others. 

8 I don't physically have these things in 
front of me and 

9 there is no way I can sit here and make 
objections — 

10 THE COURT: Do you have copies? 

11 MR. COUGHLIN: We do. Your Honor. 

12 I'm not moving for the admission, as I 
said, for any of 


13 

14 

have copies 

15 

16 

17 

that even 

18 

the court as 

19 

what was 

20 
21 

were just 
22 


the first half of that list — 

THE COURT: What I'm saying is do you 

of the ones you're moving admission of? 

MR. COUGHLIN: We do. 

MR. BERNICK: I'll also note, though, 

when it comes to what was previously shown to 

PDEM 0182, that list actually includes more than 

represented to the Court. 

It was represented to the Court that these 

the ones in the package. I now have things like 


the photo 

23 

like. 

24 

were dealing 


of the toy car with the Marlboro decal, and the 
That's not in the package. I don't think we 
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25 


with that. 
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1 

Court, as far 
2 

stack that I 

3 

4 

double-check 

5 

6 

wanted to get 

7 

to get 

8 

an orderly 
9 

lists of 

10 

been 

11 

you're moving 
12 

13 

asking that 

14 

this 

15 

16 

Honor. I 

17 

18 

and give them 

19 

20 
21 

five 

22 

23 

24 

some progress 

25 
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1 

the 

2 

beginning of 

3 

of the 

4 

withdrawn. 

5 

6 
7 


the extent 
9 

10 

before. 


So the list that's been tendered to the 

as I can determine, does not comport with the 

was given to take a look at. 

MR. COUGHLIN: I will have to 

that, 

Your Honor. That's what I understood it was. 

THE COURT: Get the exhibits. I 

this — we've got the jury coming in. I wanted 

through this, and I thought you could do it in 

way. And instead you've had now four different 

exhibits, and at least some of them haven't even 

provided copies to more clearly identify what 

the admission of. 

The reason for getting you here at 8:00 and 
it be done yesterday was so that we're not in 
situation. 

MR. COUGHLIN: I understand. Your 

apologize. 

THE COURT: Well, get the exhibits, 

a copy of them. 

MR. COUGHLIN: Okay. 

THE COURT: We'll reconvene in four or 

minutes. 

(Recess at taken.) 

MR. BERNICK: I think we're making 

here. Your Honor. 


As I understand it, if we take a look at 

demonstrative exhibits that are listed as the 

the fourth or fifth page of PDEM 00201, that all 

demonstratives from PDEM 1 through 148 are being 

That would be 2, 3, 4, 5 — 

THE COURT: No, I understand that. 

MR. BERNICK: Okay. 

MR. COUGHLIN: Those are withdrawn to 

that they — these are all being withdrawn. 

THE COURT: I think you said that 
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11 

with 149 — 

12 

13 

149, 159, 162, 

14 

15 

16 

tendered to 

17 

18 

them to have 

19 

20 
21 
22 

to these. 

23 

24 

documents, 

25 

I think that 


MR. COUGHLIN: Yes. Now we're dealing 

MR. BERNICK: Let me finish. 

We object in the balance of the list to 

3, 4, and 5. 

THE COURT: I'm sorry, which again — 
MR. BERNICK: I'm sorry, they're being 

the Court. 

149, 159, 162, 3, 4, 5; and we understand 

withdrawn 160 and 166, 67, 68, and 69. 

Is that correct? 

MR. COUGHLIN: That's correct. 

THE COURT: I'll sustain the objection 

I think these go a little too far in terms of 
either — they're not specifically summaries of 

and while they may be of some help to the jury. 
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1 they are more in the way of legal arguments. 

2 So I'll reject those. 

3 You'll need to keep a record, again, as to 

all that 

4 were rejected so that if some Court of Appeals 

wants to 

5 decide I was wrong as to that they'll have a 
clear record as 

6 to what was before the Court. 

7 With that, do you rest your case? 

8 MR. FOWLER: Your Honor, if I could 
interject just 

9 to make the record clear, Mr. Bernick was making 
objections 

10 on behalf of all of the defendants. 

11 THE COURT: Okay. That is how the 

Court 

12 understood. 

13 MR. FOWLER: Thank you. Your Honor. 

14 MR. COUGHLIN: With that. Your Honor, 

we would 

15 rest. 

16 THE COURT: Okay. We'll proceed, 
unless there is 

17 something else, we'll proceed with the 
defendants' case. 

18 MR. BERNICK: Your Honor, would the 
Court — we 

19 would like to move for a directed verdict. 

There are 

20 several grounds that have been identified. I 

believe the 

21 briefs are being filed with the Court this 
morning. But we 

22 would be moving for directed verdict as to all 
claims on 


23 behalf of my client. 

24 I think that all the other defendants would 
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join in at 
25 


2716 

1 

least for 

2 

if it's 

3 

brief 

4 

will just 

5 

6 
7 

BATCo. is, as 


to Brown & 

9 

conspiracy, 

10 

their view. 

11 

never joined 
12 

Tobacco 

13 

14 

Committee of 

15 

16 

of any of the 

17 

18 

that any such 

19 

subject, any 

20 
21 

about BATCo. 

22 

their case, is 
23 


this time. 

There are a couple motions. I know one, at 

BATCo., that I'd like to have brief argument on 

possible. And it may be that others have very 

argument on certain of the others. Otherwise we 

rest on the papers. 

THE COURT: Very brief. 

MR. BERNICK: With regard to BATCo., 

Your Honor knows, it is a foreign company sister 

Williamson. Their whole case rests on this 

conspiracy that started at the Plaza Hotel in 

BATCo. was not present at that meeting, 

CTR, never joined the TRC, never joined the 

Institute, was not a participant in any of those 
organizations, didn't participate in the 

Counsel. 

There is no evidence that a single member 

plaintiff funds ever consumed a product that was 
manufactured by BATCo., there is no evidence 

member ever saw a statement by BATCo. on any 

advertising by BATCo. 

The only things that you've heard in fact 

with regard to research, which is the core of 

BATCo. went ahead and conducted all the 


research. Even 

24 their witness yesterday, Mr. Harris, wasn't able 
to identify 

25 any nexus between BATCo. and any of the conduct 
really that 

2717 

1 he is talking about specifically with respect to 

BATCo. 

2 THE COURT: Let me afford the 
plaintiff an 

3 objection. Do you have any objection as to 

BATCo.'s 

4 motion? 

5 MR. COUGHLIN: I do object. Your 

Honor. 

6 THE COURT: What, briefly, are the 
grounds? How 
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7 have they been shown to be part of the 
conspiracy other than 

8 the dissemination of research and the overall 

corporate 

9 structure of having an equitable interest in 

Brown & 

10 
11 

of the 

12 

research 

13 

with some of 

14 

of that 

15 

disseminated to the 

16 public. 


Williamson. 

MR. COUGHLIN: They were at the heart 
conspiracy in that they were conducting the 
overseas, which is what Philip Morris was doing 
these other entities, then they would send some 
research to B&W, the research was not 


17 

of safer 

18 

They were 

19 

keeping 

20 

of it with 
21 
22 

and forth 

23 

24 

motion by BATCo. 

25 


They were also involved in the development 

products and suppressed the development of that. 

integral to the operation of the conspiracy, and 

BATCo., keeping B&W, let's say, at the forefront 

their research, and with the collusion. 

And I think we saw the telexes going back 

about withholding research. 

THE COURT: I'm going to deny the 

Is there any others? 


2718 
1 

briefly make 
2 

directed verdict 

3 by Lorillard on all counts. It is basically 


MR. LONG: Your Honor, I'd like to 
some comments on behalf of the motion for 


based upon the 

4 

5 

this? 

6 

you like a 
7 


insufficiency of the evidence. 

THE COURT: Have you filed a brief on 


MR. LONG: We're filing it now. Would 


copy? 


THE COURT: I will take a look at that 


at the time 
9 

10 

understood was 
11 

counsel for 
12 

13 

claim under 

14 

can make out 

15 

minors of immoral 

16 materials? 


it comes up. 

Let me just turn to one motion that I 

encompassed in the general motion, and I'll ask 

the plaintiff to respond. 

Is there sufficient evidence to support the 

1461 as a legal right as to whether or not you 

a predicate act out of dissemination of to 
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MR. COUGHLIN: I think there is. Your 

THE COURT: If you're going to rely on 

aren't you going to have to have almost a 

hasn't been — is there any authority to the 

immorality can be found to be broader than 

abortion materials, or things of that type? 

MR. COUGHLIN: Well, just by — 


17 

Honor. 

18 

that, 

19 

decision that 

20 

effect that 
21 

obscenity or 
22 

23 

there's not much 

24 direction on point. Your Honor, as Your Honor 
knows, there 

25 is very few cases under that statute. We 
believe, though. 


2719 

1 that we have established a sufficient case on 


those grounds 

2 to support that predicate act. 

3 THE COURT: The things — although the 
reading of 

4 the statute could be construed that broadly, it 

is an old 

5 statute and it's never had one case that's 
expanded the term 

6 morality or immorality as broadly as you would 

have 


7 

8 

Your Honor: 

9 

submit just a 
10 

that's come in 
11 

evidence in. 

12 


submitted to the jury. 

MR. COUGHLIN: If I might ask this. 

If, now that the evidence is in, if we could 

brief summary of how we think the evidence 

supports that charge, now that we have the 

THE COURT: Well, it's more of a legal 


argument 

13 

14 

authority 

15 

even if you 

16 

which in a 

17 

that a 

18 

the defendant 

19 

question then 

20 

immoral in the 
21 
22 

Honor. I 

23 

couple of 

24 


than a factual one. 

I guess the legal argument is, is there any 

under 1461 to reach out to this type of conduct, 

accepted that the conduct itself was immoral, 

generic sense, the reading I would have would be 

reasonable jury could find that the conduct of 

to be immorai in a generalized sense, but the 

becomes as a legal matter, is the conduct 

sense envisioned by 1461? 

MR. COUGHLIN: And I think it is. Your 

think that even the defendants, you've heard a 

CEOs — 
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25 

finds that 


THE COURT: Accepting that the jury 


2720 

1 true and accepting that there is some 
evidentiary support 

2 for the conduct of the defendants having been 
immoral in the 

3 generic term, is that the type of immorality, 

that 1461 

4 reaches to? 

5 MR. COUGHLIN: I think it does because 


authority for that, 

7 do you? 


THE COURT: You don't have any 


MR. COUGHLIN: No. 

THE COURT: Other than just a general 


reading of 
10 

the statute 
11 
12 

broadened in 

13 

sending drugs 

14 

but more 

15 

children in 

16 

that. And 

17 

18 

looked at 

19 

cigarette case 

20 
21 

— Texas was 
22 

fair to say, 

23 

review the 

24 

25 

right, 


the language of the statute and the fact that 

itself was, you know, broadly — 

MR. COUGHLIN: Well, the statute was 

more recent years and it included things like 

through the mail, which we think cigarettes are, 

importantly we think the advertisements targeted 

an underage market that is broad enough to hit 

no, there is no — 

THE COURT: Is there any court that's 

this and reached that conclusion, any other 

reached that conclusion? 

MR. COUGHLIN: No. I mean, Texas was 

proceeding forward on that basis. I think it's 

though, that the Court had reserved the right to 

RICO action, predicate acts under that. 

I don't think that was dismissed. Is that 


2721 

1 

2 

believe the 

3 

that RICO 

4 

it was 

5 

as a result 

6 

was a RICO 
7 


David? 

MR. BERNICK: Yeah, but I don't 
claim — the particular posture of this case, 
turns on this particular predicate act. I think 
completely novel to this case and really emerged 
of the events in the pretrial process. There 
claim in Texas, that's true, before the case was 
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settled. 


8 but this issue was not — 

9 MR. COUGHLIN: In Texas it went 
through the motion 

10 to dismiss — 

11 THE COURT: I'm just asking whether 
there was some 

12 ruling — 

13 MR. COUGHLIN: No, there was no 
specific ruling on 

14 the actual language of the statute. 

15 MR. BERNICK: In this particular 


15 

respect, the 

16 

business and 

17 

addressed. 

18 

great 

19 

whole would 

20 
21 
22 


issue there in Texas really was injury to 
property. It was really the core issue that was 
The judge in the Texas opinion expressed 
reservations about whether the RICO claim as a 


20 survive the plaintiffs evidence. 

21 THE COURT: Okay. 

22 MR. JONES: Your Honor, we have 
submitted a brief 

23 on this issue which has the legislative history 

of the 

24 statute — 


THE COURT: I've read those. Unless 


it was a 


2722 

1 recent one, but I've read the materials 
submitted by both 

2 you and the plaintiffs in opposition before. 

3 I am going to grant the motion of the 
defendants for a 

4 directed verdict as to 1461 being founded as a 

predicate 

5 act. I think there's just — while I think a 
reasonable 

6 jury could find the conduct of the defendants 
was immoral, I 

7 don't think that 1461 should be construed so 
broadly as to 

8 reach the immorality alleged by the plaintiffs, 
and I think 

9 that given the interpretation of the statute 

made by 

10 Congress and by the courts that it would — 
there is no 

11 authority for this Court, and I say that mindful 
of the fact 

12 that a reading of the statute itself could 
potentially 

13 support such a cause of action. 

14 But given the legislative history and the 

15 interpretation of the statute given by the 
Supreme Court and 

16 other courts, I think the interpretation 
suggested by the 

17 plaintiffs is too broad. 
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So as to any other motions for directed 


18 

verdict I'll 

19 review the written materials submitted and I'll 
defer ruling 

20 on that. 

21 So as the case currently stands, I 
understand it goes 

22 forward on the Ohio PCA statute alone. 

23 MR. COUGHLIN: That's correct. Your 

Honor. 

24 THE COURT: And on some state law 


conspiracy claim 

25 as to the Ohio PCA law. 


MR. COUGHLIN: Well, it does and 


2723 
1 

doesn't, it goes 

2 forward on the Ohio PCA claim, but also there is 

a civil 

3 conspiracy charge which is not only based on the 
but also on the various predicate acts under the 
there is some separation from the overall PCA 


PCA claim 

4 

PCA, so 

5 

claim and the 

6 

7 

jury in. 

8 

a side-bar 
9 

up this 

10 

11 


civil conspiracy. 

THE COURT: Okay. We'll bring the 
MR. BERWICK: Your Honor, may we have 
briefly with regard to a witness that may come 
morning? 

(Discussion at side-bar on the 


record:) 

12 MR. BERWICK: Mr. Brookes will 
probably appear 

13 this morning if things proceed as planned. 
There was a 

14 motion that was filed in limine with regard to 

the JAMA 


15 

16 

Journal of the 

17 

of 1995, 

18 

of privileged 

19 

lawyers. 

20 

Your Honor 
21 

almost an 
22 

these 

23 

24 

involved in 

25 

these 


articles that Your Honor may recall. 

These were articles that came out of the 

American Medical Association in January and July 
and they basically are comprised in large part 
documents. They were written in part by 

I would tender Plaintiff's Exhibit 3874, if 
just wants to have a look at that. They're 
encyclopedia of the plaintiffs case based upon 
documents. 

Some of the plaintiffs firms that have been 
this litigation participated in the drafting of 
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articles. 


2724 

1 

2 

3 

preclude 

4 

5 

documents? 

6 

upon documents 

7 

of the 

8 
9 

the Bliley 
10 
11 

Bliley 

12 

that was 

13 

what the 

14 

15 

still 

16 

materials 

17 

waived your 

18 

19 

they are a 

20 

That's not the 
21 
22 

is not just 
23 

it is a 


THE COURT: What's the motion? 

MR. BERWICK: The motion would be to 

cross-examination concerning these documents. 

THE COURT: Well, they're company 

MR. BERWICK: The article is based 

that were stolen by a paralegal working for one 

companies outside the law firms. 

THE COURT: These are different than 

documents? 

MR. BERWICK: They are a subset of the 

documents, but they are the particular subset 

comprised of what this man chose to steel and 

plaintiffs' lawyers and other people involved — 
THE COURT: I guess the issue, though, 

remains: Are they a subset of the Congressional 

which the Court has previously ruled that you 

privilege as to? 

MR. BERWICK: In my objection — yes, 

subset, and I understand the Court's ruling. 

thrust of my point here. 

The thrust of my point is that the article 

documents, it's the analysis of the documents. 


24 hearsay document, and it is incredibly 
prejudicial under 

25 Rule 403. It is nothing less than an outline of 
their case. 
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1 THE COURT: Maybe I misunderstand. 

2 You're not moving to stop cross-examination 
based upon 

3 the documents themselves? 

4 MR. BERWICK: Wo. 

5 THE COURT: You're moving with regard 

to some 

6 article. 

7 MR. BERWICK: The article. 

8 THE COURT: That's probably well made. 
Before you 

9 go to the article, you can approach the bench 
and say how 

10 it's become admissible, but stay away from some 

out-of-court 

11 statement made by an author of the Journal of 
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Medical Association article until you come to 


the American 
12 

the bench and 

13 

14 

15 

come 

16 

17 

forward real 

18 

19 

20 


to the 


21 

reference to 
22 

jury will be 
23 

to the jury. 


24 

about what 

25 

2726 

1 

2 

3 

hearing of 

4 

5 

Ladies and 

6 

going 


7 

imagine. 

8 

and we will at 
9 

call their 
10 
11 
12 

stand. 

13 

14 

15 

and — go 

16 

state your 
17 

reporter. 


18 

Lynn Beasley, 


19 

20 
21 
22 

23 

24 

morning, Mrs. 

25 


explain how it's become admissible. 

(Jury in.) 

THE COURT: Let me ask lead counsel to 
forward real quick. 

Would counsel for the plaintiff just come 

quickly? If the jury will be seated. 

(Discussion at side-bar on the record:) 

THE COURT: The only thing with regard 

ruling I just made, stay away from any kind of 

that either in argument or otherwise. So the 

instructed on what the claims are when they go 

but I want the parties to stay away from comment 

the Court has done. 


MR. WEBER: Okay. 

MR. BERWICK: Okay. 

(The following proceedings were had in the 
the Jury:) 

THE COURT: At this point in time. 

Gentlemen, because the plaintiff — we have been 

through quite a few exhibits, as you can 

The plaintiff has now rested their case, 

this point in time call upon the defendants to 

first witness. Mr. Weber? 

MR. WEBER: Thank you. Your Honor. 

I'd like to call Mrs. Lynn Beasley to the 

THE COURT: Okay. 

(The Witness is Sworn) 

THE COURT: If you will take a seat 

ahead and take a seat, get situated, and then 

name and spell your last name for the court 

THE WITNESS: All right. My name is 

that's B-E-A-S-L-E-Y. 

THE COURT: Mr. Weber? 

MR. WEBER: Thank you. Your Honor. 
DIRECT EXAMINATION OF LYNN BEASLEY 
BY MR. WEBER: 

Q. Good morning. Ladies and Gentlemen. Good 
Beasley. 
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1 

2 

Northern Ohio. 

3 

there, if I 

4 

5 

you speak into 

6 

Okay? 

7 


A. Good morning. 

Q. And welcome to the end of winter here in 

Your Honor, I want to take this booklet up 

could, just in case Mrs. Beasley needs it. 

Mrs. Beasley, would you please make sure 

the microphone? You can move that a little bit. 

Mrs. Beasley, would you tell us where 


you're employed, 

8 what your job title is? 

9 A. Yes. I'm employed by R.J. Reynolds Tobacco 

Company in 

10 Winston-Salem, North Carolina, and my title is 
executive 

11 vice president of marketing. 

12 Q. And how long have you held the title 

executive vice 


13 president of marketing? 

14 A. Since November of 1997. 

15 Q. And could you briefly describe your current 

16 responsibilities, tell us who you report to? 

17 A. Sure. I report to the president and CEO of 

the 


18 company, Andy Schindler, and what my job is the 
marketing 

19 for all the R.J. Reynolds brands. So 
advertising, 

20 promotions, packaging, all the marketing that we 
do for all 


21 

22 

I think that 

23 

24 

25 

came from. 


of the brands. 

Q. Now, Mrs. Beasley, this is the second time 

you've testified in court for R.J. Reynolds? 

A. Yes. Yes, it is. 

Q. Just briefly, so we understand where you 

Beasley - Direct/Weber 
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1 tell us a little bit about where you grew up and 

going to 


2 

college. 



3 

A. Sure. I 

grew up 

on a dairy farm in 

Wisconsin, there 



4 

were nine children — 


5 

THE 

COURT: 

Let's try to get to 

something of 

some 



6 

relevance. 



7 

MR. 

WEBER: 

I just wanted to get her 

education in. 




8 

Your Honor. 



9 

THE 

COURT: 

Is nine children, is that 

going to be 




10 

relevant? 



11 

MR. 

WEBER: 

No. I'm just trying to -■ 

12 

THE 

COURT: 

Try to answer his questio: 


directly if 
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13 

14 

high school, 

15 

factory and 

16 

17 

you go to 

18 

19 

while I was 

20 
21 
22 

23 

24 

degree? 

25 

degree at the 


you can. Where did you go to college. 

THE WITNESS: After I graduated from 

I took a job in a factory, and I worked in a 

went to — 

THE COURT: I think I asked where did 

college. 

THE WITNESS: I went to night school 

working at the factory. 

THE COURT: What was the name of it? 
THE WITNESS: University of Wisconsin. 
THE COURT: Mr. Weber. 

Q. And did you eventually get a bachelor's 
A. Yes, I did. After I finished a two-year 

Beasley - Direct/Weber 
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1 community college, then I transferred to the 
University of 

2 Wisconsin in Madison and got a bachelor's degree 
in finance 

3 and business. 

4 Q. Did you get a post graduate degree? 

5 A. Yes, I did. After I got a college degree 

in business, 

6 then I went and got a graduate degree from the 
University of 

7 Wisconsin in marketing. 

8 Q. Now, are you married now, Mrs. Beasley? 

9 A. Yes, I am. 

10 Q. Now, after you got your MBA, what did you 

do? 

11 A. I went to work for R.J. Reynolds Tobacco 

Company. 

12 Q. And have you been in marketing — let me 
back up. When 

13 was that? 

14 A. That was in July of 1982. 

15 Q. And have you been at R.J. Reynolds since 
July of '82? 

16 A. Yes, I have. 

17 Q. And have you been in marketing the whole 

time? 

18 A. Yes, I have. 

19 Q. I want to briefly trace through some of 

your employment 

20 history at Reynolds so the jury understands what 
aspects of 

21 marketing you've been involved in. And as I 
understand it, 

22 you first got associated with the Camel brand in 

1984? 

23 A. That's correct. 

24 Q. Can you just briefly describe what you did 

when you 

25 started in '82 until you became associated with 
the Camel 


Beasley - Direct/Weber 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



2730 

1 brand in '84? 

2 A. Sure. I was a marketing assistant when I 
started with 

3 the company. I worked on the Now brand of 
cigarettes. And 

4 as an entry level, you do things like budgets 
and production 

5 estimates. 

6 Then I worked on the More brand and also 

the Salem 

7 brand, and I was involved with advertising and 
promotions, 

8 and selecting magazines to advertise in, and 
budgets, that 

9 sort of thing. 

10 Q. Now, when did you first become associated 

with the 

11 Camel brand? 

12 A. I first became associated with the Camel 

brand as an 

13 assistant marketing manager in 1984. 

14 Q. And what were your duties at that time? 

15 A. My primary duty on Camel was promotions, 

like if 

16 you — when you get the Sunday paper and all 
those coupons 

17 fall out, so that's like a promotion I would 
have done where 

18 we offered a coupon on Camel in the Sunday 
newspaper. 

19 Q. Now, are you familiar with the ad campaign 

that was 

20 being used at that time for Camel brand 
cigarettes? 

21 A. Yes, I am. 

22 Q. Let me show you what's been marked as ASP 
23, and ask 

23 if that's an example of the Camel ad campaign 
that was being 

24 used at that time. 

25 A. Yes, it is. 

Beasley - Direct/Weber 
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1 Q. And did this campaign have a name? 

2 A. Yes. We called it the Bob Beck campaign. 

3 Q. And Bob Beck refers to? 

4 A. This guy right here who is featured in the 

ad. He was 

5 featured in every ad, and his name is actually 

Bob Beck. 

6 Q. Now, what was the perception within the 

marketing 

7 department in the Camel brand of the Bob Beck 
campaign at 

8 that time in 1984? 

9 A. That it really was not working that well 

for us, 

10 because it left adult smokers thinking that 
Camel was a 

11 harsh brand, and that it was kind of an old 
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brand, and out 
12 

the Marlboro 
13 

the 


14 

the Marlboro 

15 

16 

adult smokers 


of date, and really sort of a bad imitation of 

campaign because it was a guy out there alone in 

outdoors, in a rugged situation, but it wasn't 

cowboy, it was this Bob Beck guy. 

And so, you know, that's basically how 


17 

viewed it 

. 





18 

Q. 

Now, 

did you 

then 

move out 

of 

the Camel 

about 








19 

August of 

1985? 





20 

A. 

Yes, 

I did. 





21 

Q. 

And 

you came 

back 

to Camel 

in 

' 87? 

22 

A. 

Yes, 

I did. 





23 

Q. 

Can 

you just 

again 

briefly 

tell us some 


the 

24 

period from 

25 

brand? 


responsibilities and positions you had in the 
'85 to '87 until you returned to the Camel 
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1 

Century 

2 

in a pack 

3 

value 

4 

5 


A. Sure. I took over as brand manager for the 

brand, which is a brand that had 25 cigarettes 

instead of 20 at the same price, so it's like a 

brand. You get more for your money. 

And then I also worked on Doral and 


Sterling and Magna, 

6 which were all reduced price brands. They cost 


less than 

7 

8 
9 

have heard 
10 

part of what 
11 
12 

brands; we 

13 

14 

Camel brand? 

15 

16 

17 

the Camel 

18 

19 

running? 

20 
21 

came back 
22 

was the 

23 

about the Bob 


the full price brands. 

And that's primarily what I worked on. 

Q. Was that what — the Ladies and Gentlemen 

some testimony about discount brands. Is that 

you're referring to? 

A. Sure. You know, you can call them discount 
call them value brands. 

Q. Okay. Now, in 1987 you came back to the 
A. Yes. 

Q. And what was your position at that time? 

A. I was senior brand manager of marketing for 

brand. 

Q. And was the Bob Beck campaign still 
A. Yes, it was. 

Q. And what was the perception in '87 when you 
to the Camel brand to senior brand manager, what 
perception in your — among the Camel people 
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24 Beck campaign? Had it improved? 

25 A. No. Actually it had worsened and a 
decision had been 
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1 made that we needed to find another campaign to 
replace it, 

2 because the Camel brand was in decline, and we 
felt like we 

3 needed to update the image and find a better 
campaign for 

4 the brand. 

5 So one of my jobs as senior brand manager 
was to find 

6 different campaign for Camel. 

7 Q. So you had a challenge in front of you. 
What did you 

8 do? 

9 A. The first thing we did is I went out and 

talked to 

10 adult smokers that smoked Camel and that smoked 


competitive 

11 

smokers and 
12 

you think is 

13 

it? What do 

14 

good about it, 

15 

thing with 

16 

picture of 

17 

changed, and 

18 

get Marlboro 

19 

20 

figure out what 
21 


brands like Marlboro. And we go to the Camel 

we'd say, what do you like about Camel, what do 

good about it, what do you think is bad about 

you like about Marlboro, what do you think is 

what do you think is bad about it? Did the same 

Marlboro smokers so we could draw this total 

what's good with Camel and what needs to be 

what is better about Marlboro and how could we 

smokers to consider switching to Camel. 

So we did all this research to try and 

would be the best moves we needed to make on 


Camel. 


of the 
this 


22 

23 


24 

25 

smokers, that 


Q. Now, were there any — what were the ages 
smokers that you talked to when you were doing 
research? 

A. We talked to 18 to 24 male competitive 
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1 smokers who smoke competitive brands, 25 to 34 

male 

2 competitive smokers, and Camel smokers 18 to 50. 

3 Q. Now, why were you talking to Camel smokers 

who were 

4 already smoking Camel? 

5 A. Because when you do marketing, like the 
first thing, 

6 the most important thing is that you don't cause 
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the people 

7 

another 

8 

so you don't 
9 

like and 

10 

11 

can get 

12 

13 

smokers 18 to 

14 

you just went 

15 

more — was 


would choose your brand today to switch away to 

brand, because they already like your brand and 

want to introduce something that they wouldn't 

cause them to switch away. 

But you do want to find something that you 

Marlboro smokers to switch to Camel for. 

Q. Now, Mrs. Beasley, you said you talked to 

50 as part of this effort. Do you mean to say 

out and started talking to people, or was it 


16 there more to it than that? 

17 A. Yeah. We do what's called focus groups. 
And that's 

18 where we'll go to all different cities, and 
there is usually 

19 about ten people in a room sitting around a 
table, and we 

20 hire someone who is trained in asking questions, 

and they 

21 ask all the questions for us about the brands 

and the 

22 advertising, or whatever we're showing smokers, 
and we're 

23 sitting in the room watching and listening to 
the answers. 


24 

each night. 

25 

we can find 


And we'll do, you know, different groups 
And then we'll go to another city and do it so 
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1 

how smokers 
2 

3 

This was 1987 

4 

5 

6 

were you 

7 

8 

One was that a 
9 

nonfilter 

10 

that's how 
11 

smokers didn't 
12 

13 

really harsh 

14 

15 

because we 


out a broad representation across the country 
feel about it. 

Q. What did you learn from that research? 

or so? 

A. Yes. 

Q. And what did you learn? What conclusions 
drawing from this research? 

A. That we had a lot of issues with Camel, 
lot of adult smokers felt that we only had a 
style, a cigarette without a filter, because 
Camel was originally introduced, and a lot of 
know we had filters. 

Also, a lot of smokers felt like it was a 
tasting cigarette. 

Now, we knew that wasn't really the case 
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16 would do product tastes among adult smokers and 

we would 

17 take the names off the cigarette so you didn't 
know what 

18 brand it was, and when people didn't know it was 
the Camel 

19 brand they would say the taste is good. But 
when we put the 

20 Camel name on it, they'd say the taste is harsh. 

Because 

21 there was this perception that Camel had harsh 
products. 

22 We also found out, reinforced, that they 
did not like 

23 the advertising, they felt that, like, this Bob 
Beck guy was 

24 outdated and a loner, and it really didn't say 

anything 

25 unique about Camel. 

Beasley - Direct/Weber 
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1 

Q. 

Now, while you were senior brand manager 

for Camel in 

2 

this 

period, did someone at RJR make a decision 

to replace 

3 

the 

Bob Beck campaign going into 1988? 

4 

A. 

Yes, I did. 

5 

Q. 

That was your decision? 

6 

A. 

Well, I recommended it. Other people had 

to approve 

7 

it. 


8 

Q. 

And what was your recommendation regarding 

replacing 


9 the Bob Beck campaign? 

10 A. I recommended that we replace it with the 
75th birthday 

11 Joe Camel campaign. 

12 Q. And was that the first time Joe Camel had 
been — was 

13 going to be used in Camel advertising? 

14 A. Yes. 

15 Q. Now, are you aware of how that Joe Camel 
campaign was 

16 conceived, developed and executed? 

17 A. Yes, because that was my idea. I did it. 

18 Q. And are you among all the people at 

Reynolds in the 

19 best position to discuss with the jury why it 
was created 

20 and what group you were trying to reach with 

that 

21 advertising? 

22 A. Yes. I did the development. It was my 

idea. 

23 Q. Now, in plaintiffs' case the jury heard the 

names of a 

24 number of people from some memoranda and 

documents from some 


25 years ago. 

these people and 


I want to ask you about some of 
Beasley - Direct/Weber 
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1 

decisions you 
2 

the Joe Camel 

3 

4 

5 

role? 

6 

7 

hearing about 

8 
9 

him. 

10 

role in 

11 

12 

13 

in creating 

14 

15 

never met 


ask if that person played a role in any of the 

made in creating and developing and executing 

campaign. All right, Mrs. Beasley? 

A. Yes. 

Q. How about Claude Teague, did he play a 
A. No, he did not. 

Q. Had you heard of Claude Teague prior to 

him in connection with litigation? 

A. No, I've never met him and I don't know 

Q. How about Charles Tucker, did he play a 

developing the Joe Camel campaign? 

A. No. I don't know him. I've never met him. 
Q. How about Frank Colby, did he play a role 

or developing the Joe Camel campaign? 

A. No, he did not. I don't know him, I have 


16 him. 

17 Q. How about Mr. J.F. Hinde, who wrote a 
memorandum about 


18 

developing 

19 

20 
21 

play a role in 
22 

23 

idea, but 

24 

did a 


"Meet the Turk" campaign, did he play a role in 
the Joe Camel campaign? 

A. No, don't know him, never met him. 

Q. And Jerry Long and Ed Horrigan, did they 

developing the Joe Camel campaign? 

A. They didn't play a role in developing the 

they did play a role in approving the idea. I 


25 presentation 

campaign, and he 


to Mr. Long recommending the 
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1 

2 

presentation 

3 

4 

brand and 

5 

then moved 

6 

president, 

7 

8 
9 

executive 


approved it. 

Once Mr. Long approved it, I did a 

to Mr. 

Horrigan recommending it, and he approved it. 

Q. Now, at some point then you left the Camel 

eventually became vice president for Winston and 

on to your current position as executive vice 

correct? 

A. That's correct. 

Q. Do you have a — does R.J. Reynolds have an 


10 

committee? 


11 

A. 

Yes . 


12 

Q. 

Are you on that 

committee? 

13 

A. 

Yes, I am. 


14 

Q. 

How many people 

are on that committee? 

15 

A. 

There's about ten of us maybe. 
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16 Q. Now, I want to move to a description of 
some of the 

17 marketing activity at Reynolds, and let me just 
start out 

18 with this: Are you generally familiar with the 
allegations 

19 that cigarette marketing causes people to smoke 

or stops 

20 people from quitting? Have you heard those 

claims? 

21 A. Yes, I have. 

22 Q. Now, to your knowledge, has Reynolds taken 

steps 

23 through its advertising and promotion to turn 

nonsmokers 

24 into smokers? 

25 A. No, we have not. 
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1 Q. Or to stop people from quitting? 

2 A. No, we have not. 

3 Q. Has that been an objective or a goal of 

marketing at 

4 any time in your experience? 

5 A. No, it has not. 

6 Q. Tell us why not? 

7 A. We, first of all, we have a company policy 

that we only 

8 market to adult smokers, because we market a 
product that 

9 has health risks associated with it and we do 
not believe we 

10 should try to impact the choice an adult makes 
on whether to 

11 smoke or not to smoke. 

12 But also it doesn't make sense from a 

business 

13 perspective either. 

14 R.J. Reynolds has about 25 percent of the 

market. 

15 There are about 44 million smokers. Roughly 33 
million of 

16 them do not smoke our brands. 

17 This is a huge opportunity for our company 
to grow, and 

18 our marketing dollars would be far better spent 

against 

19 convincing 33 million people who smoke to choose 
our brands 

20 than trying to convince people who don't smoke 
to smoke. 

21 And beyond that, I do not believe it would 
be effective 

22 anyway because I do not believe advertising 
causes people to 

23 start smoking. 

24 Q. Now, on the subject of whether your 
advertising has 

25 affected starting or quitting, let me show you a 

document 
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1 that was shown in the plaintiffs' opening 
statement, it is 

2 Exhibit 4305. 

3 And this is a statement with the name R.J. 


Reynolds 

4 

Cancer, a 

5 

6 

7 

8 

and find out 
9 

published? 

10 

11 

12 

It was 


Tobacco Company, and it says: Smoking and Lung 

Second Opinion. 

Do you see that? 

A. Yes, I do. 

Q. Did I ask you to take a look in the files 

whether this statement. Exhibit 4305, was ever 

A. Yes, you did. 

Q. And what did you discover? 

A. This was never run; it was never published. 


13 simply an idea. 

14 Q. Now, there's also been some testimony in 
this case 

15 regarding Reynolds, about an allegation that 
Reynolds has 


16 

done 

things 

through its marketing to get 

underage people 

to 




17 

smoke, people 17 and under. 

18 


Are 

you familiar with those allegations? 

19 

A. 

Yes, 

I 

am. 

20 

Q. 

Has 

Reynolds done that during your period. 

to your 





21 

knowledge 

• r ' 

or with respect to anything before. 

has it 





22 

marketed 

to 

teenagers? 

23 

A. 

No, 

we 

haven't. 

24 

Q. 

To the 

underage? 

25 

A. 

No, 

we 

have not. 
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1 

Q. 

Has 

it 

been a goal to try to do that? 

2 

A. 

No. 

Since I joined the company in 1982 

when I started 





3 

with 

the 

company, when actually I was 

interviewing, that was 




4 one of the first things that the company 
explained to me, it 

5 is one of the reasons I joined the company, that 
our company 

6 policy was that we only market to adult smokers. 

7 And that makes sense, because our society 
has decided 

8 that you shouldn't choose to smoke until you are 

an adult, 

9 because you are not ready to evaluate the risk 
of it. And 

10 our company supports that position. We don't 
believe kids 

11 should smoke, either. We're responsible adults. 


too. 

12 

business 

13 


But beyond that, again, it wouldn't make 
sense, especially not for me as head of 
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marketing. 98 

14 percent of cigarettes smoked are smoked by 
adults. Only 2 

15 percent are smoked by underage smokers. 

16 That's a huge business opportunity for us, 
98 percent 

17 of smokers. If we go after the 2 percent, every 
time a kid 

18 lights up I get blamed as head of marketing, and 
it makes it 

19 more and more difficult to market to the 44 
million adults 

20 who choose to smoke. 

21 So from a business perspective, to 
jeopardize my 

22 ability to market to adults to go after 2 
percent of the 

23 market makes no sense. 

24 Q. Now, what is the purpose of Reynolds 
advertising and 

25 promotional activities? 

Beasley - Direct/Weber 
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1 A. The purpose of our advertising and 
promotions is to 

2 provide information on image and product and 

packaging and 

3 styles and price to adult smokers so that the 
smokers that 

4 choose our brands today stay with our brands, 
and the adult 

5 smokers who don't choose our brands switch to 
our brands, 

6 competitive smokers. 

7 Q. Could you explain to the Ladies and 
Gentlemen of the 

8 Jury your thoughts about opportunities in the 
area of brand 

9 switching for R.J. Reynolds? 

10 A. Sure. Brand switching is a very big 

opportunity for 

11 us. The majority of smokers in their lifetime 
will switch 

12 brands. 

13 There is two different kinds of switching 
that we talk 

14 about. One is called a temporary switch, and 
that's where 

15 you smoke Marlboros most of the time, that's 
your brand, but 

16 you go into the store that day and you see Camel 

and you 

17 decide that day that you're going to buy Camel 

for that 

18 purchase. 

19 Now, you don't switch away from Marlboro 
permanently, 

20 but you switch that day to Camel. That's a 
temporary 

21 switch. 

22 And for example, historically about 20 
percent of all 
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23 

switch. 

24 

to switch to 

25 

smokers on a 


cigarettes sold on Camel are that temporary 

A Marlboro smoker walks in and they decide 
Camel that day. About 30 to 40 percent of 
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1 regular basis are doing temporary switching. 

2 Then there is what we call a permanent 
switch. That's 

3 where you go from Marlboro is my brand, I smoke 
that all the 

4 time, to Camel is my brand, I smoke that and buy 

that all 

5 the time. That's what we call an usual brand 


switch. My 

6 brand was Marlboro; now my brand is Camel. 

7 And there's also a lot of usual brand 


switching. Among 

8 18 to 20 years old adult smokers, 42 percent 
switch usual 

9 brands in a two-year time frame. Among 21 to 24 

year old 

10 adult smokers, 27 percent switch usual brand in 


a two-year 

11 time frame. And among 25 to 29, 17 percent 
switch in a 

12 two-year time frame. 

13 In addition, there is — 

14 MR. COUGHLIN: Your Honor, I'd like a 


question 

15 

she's going. 

16 

answer about 

17 

18 

directly. 


every once in a while, so — I don't know where 

MR. WEBER: Just finishing up her 

switching statistics. Your Honor. 

THE COURT: Try to answer his question 


19 If he feels a need to ask you a follow-up, 
he can do 

20 that. 

21 Q. Okay. Could you finish explaining that 

last set of 

22 brand switching statistics? 

23 A. Sure. I was just going to say, and then 

for adult 

24 smokers over 30, there is a great deal of 

switching because 

25 of price. 
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1 
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About almost now 30 percent of all 


cigarettes 

2 

years ago, 

3 

based on 

4 

5 

questions 


sold are 

reduced price brands. They didn't exist 15 

and 

so there's a great deal of usual brand switching 
price, as well. 

Q. Now, Mrs. Beasley, let me ask you a couple 
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6 

years at R.J. 

7 


of 


to become 

9 

10 

11 

stop current 
12 

13 

14 

under the age 

15 

16 
17 


here. Have you ever been in a meeting in your 
Reynolds where a topic of the meeting or a topic 
discussion was an effort to persuade nonsmokers 
smokers? 

A. No, I have not. 

Q. Or where a topic of the discussion was to 

smokers from quitting? 

A. No, I have not. 

Q. Or where a topic was to convince people 

of 18 who weren't smokers to become smokers? 

A. No, I have not. 

Q. When you joined R.J. Reynolds were there 


any warnings 

18 on the pack back in 1982? 

19 A. Yes, there were warnings on all of our 
packs and in our 

20 advertising in 1982. 

21 Q. And has Reynolds complied with the 
governmental 

22 requirements for warnings since that time? 

23 A. Yes, we have. 


24 Q. How about advertising, when you joined the 


company was 

25 Reynolds doing advertising on TV or radio? 
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1 A. No, we don't do advertising on TV or radio. 

2 Q. And when you joined in '82 did 

advertisements have 

3 disclosure of tar and nicotine? 

4 A. Yes. 

5 Q. And has that continued since then? 

6 A. Yes, it has. 

7 Q. Does Reynolds choose the test method that's 

used to 

8 determine in reporting tar and nicotine? 

9 A. No. The federal government, the Federal 

Trade 

10 Commission, mandates how the cigarettes are 
tested for tar 

11 and nicotine, the method we use, and then 
mandates that be 

12 listed in each ad we run. 

13 Q. Do you have the option not to put that on 

your 

14 advertising? 

15 A. No, we do not. That's mandated. 

16 Q. Let's just talk for a moment about how 

cigarettes are 

17 actually sold in the marketplace. Could you 
describe, does 

18 Reynolds sell at retail in general? 

19 A. No, we do not. 

20 Q. Could you explain how Reynolds sells its 

cigarettes and 

21 how they eventually get to the corner store or 
supermarket? 
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22 A. Sure. We sell cigarettes to wholesalers. 
They usually 

23 carry candy and tobacco, and they sell to 
retailers. And 

24 then sometimes we also sell to large direct 
retail chains, a 

25 great big chain that has their own warehousing 


system. 
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1 

large retail 
2 

retailers, and 

3 

4 

years to 

5 

restriction 

6 

7 

8 
9 

10 

11 

12 

13 

have a program 

14 

clerks to 

15 

cigarettes to 

16 

17 

clerks and 

18 

stores that 

19 

under the 

20 
21 

the materials 
22 

23 

of at R.J. 

24 

25 

retailers, we 


So we sell to primarily wholesalers and 

chains. Then the wholesalers sell to other 

then the retailers sell to smokers. 

Q. Now, has Reynolds made any efforts over the 

communicate to retailers about enforcing age 

laws? 

A. Yes, we have. 

Q. Are you in charge of those programs? 

A. No, I am not. 

Q. Are you generally familiar with them? 

A. Yes, I am. 

Q. Could you just briefly describe those? 

A. Certainly. With regard to retailers, we 

where we help retailers educate them and their 

card and enforce the law on the sale of 

adults. 

So we provide training materials for retail 
for the stores, as well as signs to go up in 
say, we card and it's illegal to sell to someone 
age of 18. 

And we are now in more than — have sent 

to more than 400,000 retail stores. 

Q. Are there any other programs you're aware 


Reynolds on this topic? 

A. Yes. In addition to working with 
also 
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1 work with parents and middle schools. We have a 
program for 

2 middle schools where we send teachers curriculum 
activities 

3 about how to educate kids on not smoking and 
resisting peer 

4 pressure. We now have those materials — we are 
approaching 

5 90 percent of all middle schools have been 
provided those 

6 materials. 
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parents, 


7 


We also have materials that we provide for 


8 

their children 
9 

10 

Reynolds 

11 

creating and 
12 

13 

You've already 

14 

the research 

15 

typical or 

16 

campaign? 

17 

18 

again, just 

19 

happens 

20 

creating a 
21 
22 

country and you 


especially parents who smoke, to help talk to 
about not smoking. 

Q. Mrs. Beasley, let's talk about how the R.J. 

marketing department goes about developing and 

implementing a marketing campaign. Okay? 

I'd like you to describe that for them. 

described a little bit the beginning of some of 

you did in connection with Joe Camel. Is that 

not when you begin thinking about a marketing 

A. It's typical. 

Q. Okay. So after you finished the research, 
briefly, you know, hitting the high points, what 
after you do that research in developing and 
marketing campaign? 

A. After you do focus groups all over the 


23 find out the strengths and weaknesses of the 
brand, then you 

24 started generating ideas. Could we change the 
pack, should 

25 we change the product, should we bring up 
different styles. 
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1 

2 

to do, then 

3 

advertising 

4 

campaign and 

5 

package. 

6 

development and 

7 

8 

for us, then 
9 

all of the 
10 

ideas work. 

11 

smokers, and 
12 

probably best 

13 

an idea you 

14 

15 


do we need new advertising? 

And once you decide on the things you want 

you hire agencies to help you. So you hire 

agencies to help you develop an advertising 

packaging design companies to help you design a 

And you work on the product and product 

trying to make the taste better. 

And once these people develop these ideas 

we go back to focus groups again, and we show 

ideas to adult smokers and they tell us what 

And we screen all of the ideas back with 

usually it takes anywhere from, I don't know, 

case four months, to two years to settle down on 

think is really working. 

And then after you think you have an idea 
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that's really 

16 working with focus groups, you do quantitative 
research. 

17 That's where you do a large survey among maybe 
150 to 600 

18 adult smokers to be sure that the idea works. 

19 Once you do that quantitative research, 
then we often 

20 move to a test market, where we'll put it in one 

small 

21 market in the country to see if it works. We 
don't always, 

22 but sometimes we move to a test market or a 
national launch, 

23 then we track the success after the launch. 

24 Q. Now, is this use of focus groups something 

that is only 

25 unique to tobacco companies? 

Beasley - Direct/Weber 


product 


consumer 


of any 

7 

have to abide 

8 

with your 

9 

through health 
10 


bound by any 
13 


some voluntary 
16 

conducts its 


A. No, it is not. 

Q. Do other consumer research or consumer 
companies use focus groups? 

A. It is a very standard form of research for 
products companies. 

Q. Now, are you aware, as head of marketing, 
agreement that your company has made that you 
by, an agreement with other tobacco companies, 
competitors, not to compete in advertising 
claims? 

A. No, I'm not. 

Q. Has anybody ever told you that you are 

such agreement? 

A. No. 

Q. Now, I want to ask a few questions about 
restrictions the company has on the way it 


17 marketing and advertising. 

18 Could you briefly describe some of the 
restrictions the 

19 company voluntarily has on its marketing and 
advertising 

20 activities? 

21 A. Sure. With regard to magazines, we only 


20 

21 

advertise in 
22 

those under 

23 

are at least 

24 


magazines that are not directed primarily at 
21. In our advertising we only use models that 
25 years of age and appear to be 25 years of 


We do not pay for placement of our product 


Beasley - Direct/Weber 
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1 advertising in any movies. We do not use any 
celebrity or 

2 athletic endorsements of our product. When we 
do promotions 

3 we limit those promotions to adult smokers 21 
years of age 

4 and older, and a smoker must sign that they are. 

5 We also, when we're sampling the product, 
giving people 

6 the product to try. They must tell us that 
they're already 

7 a smoker, and then they must show us official 
Identification 

8 that they are, in fact, at least 21 years of age 


before they 

9 can receive a sample from us. 

10 When we do clothing, like T-shirts and 
jackets, we only 

11 produce it in adult sizes. 

12 That's not an exhaustive list, but — 

13 Q. Okay. Let me just touch on some of these. 
You said 

14 publications, you advertise only In those that 

are 


15 

16 

17 

18 

judgment. We 

19 

magazine 

20 

to read 


predominantly 21 and over? 

A. That is correct. 

Q. How do you go about making that judgment? 

A. There are many factors that go into the 

work with the magazine directly. And we ask the 

who their target is, who are they trying to get 


21 their magazine. Is it adults? 

22 Then we look at the editorial content of 


the magazine 

23 to judge whether we believe it is adult content. 

24 Then we look at who else advertises in the 


magazine. 

25 Are there other adult products In the magazine? 

And we work 
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1 with the magazine directly on any other data 
they have on 

2 readership by adult smokers. 

3 Q. How about models at least 25, how do you go 
about that? 

4 A. Well, first of all, our agencies are 
required to get a 

5 contract signed from each model and 
Identification that they 

6 are at least 25 years of age, but that's really 

just the 

7 starting point. Because how old someone looks 

is very 

8 subjective, so we involve a lot — first of all, 
we have the 

9 buffer. We don't Include models that are 21. 

We go up to 
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group and we 
12 

picked a 

13 

has to 

14 

models look 

15 

to review 


called — 


25 just for that reason. 

But then we look at it in the marketing 

judge whether we think the agency has actually 

model that looks 25. Then our legal department 

review it, and they have to believe that the 

25. Then our external relations department has 

it, and believe that the models look 25. 

Then we have an internal review panel, it's 


18 and it's a group of employees who are not 
marketing people. 

19 They come from other areas of the company. And 
we include 

20 moms and dads, and African Americans and 
Caucasians, men and 

21 women, so that we get kind of a cross-section of 

what a 

22 nonmarketing group would be like. 

23 Then they review the advertising, and they 

judge 

24 whether they also think the models look 25. And 

if it 

25 passes all those hurdles, then we run it. 
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1 Q. Is there any restriction at R.J. Reynolds 
that says you 

2 can't use humor or satire or irreverence in your 

ads? 

3 A. No, there is no restriction on that. 

4 Q. Is there any restriction at R.J. Reynolds 

that says you 

5 can only use unattractive models? 

6 A. No. There is no restriction like that. 

7 Q. Let me follow up just a moment on you 

mentioned 

8 promotional materials that you mail are limited 
to people 21 

9 and over? 

10 A. That's correct. 

11 Q. Can you explain how you do that? 

12 A. Sure. First of all, in order to receive a 

promotion in 

13 the mail from us, you have to sign that you are 
a smoker, at 

14 least 21 years of age, and want to receive a 
promotion offer 

15 from us. 

16 Then once we get the — and you need to 
fill in your 

17 birthday. 

18 Then once we get that information from you, 
we have six 

19 outside data sources. It's like the license 

bureau, it's 

20 like credit card data bases, that we bounce that 

data 
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21 

person is 
22 

23 

certifying 

24 

25 

interacted 


against, and they confirm back to us that this 

actually 21 years of age. 

So it's a two-step process. The person is 

that they are that age, and then our independent 
verification of it, either because we personally 
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1 

that you're 
2 

3 Q. Now, before — this computer system 

checking against 


with you or because a third party has verified 
21 . 


system you 

5 

6 

can recall 
7 

you're a 


these six data sets, prior to that what was the 
used? 

A. We have always asked — well, as long as I 
we have asked for signed certifications that 
smoker, sign your name that you're an adult 21 
and that you want to receive a promotional 
Q. Is there anything that you can do as a 


years of age 
9 

offer. 

10 

company to stop 

11 somebody from lying and filing a false 
certificate and 

12 mailing it in? 

13 A. No. We can't stop someone from lying. 
Whenever we 

14 found out someone was lying we removed them from 

our 

15 database. But for the very reason we couldn't 
stop them 

16 from lying, we weren't extensively on new 
technology to try 

17 and make it so we could actually get independent 
verification. 

Q. And when you mailed this material, what 


18 

19 

kind of 

20 
21 

the mail in 
22 

box, 

23 

24 

25 

someone has 


packaging was it in? 

A. We always send our materials back through 

packaging that says in bold type on the outside 

"Cigarette Offer Enclosed." 

Q. Why do you do that? 

A. So that if it is an unintentional — if 
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1 

it's going 
2 

know it's a 

3 

4 

they 


sent it in and really isn't 21 years of age and 
to a home, it can be intercepted and people will 
cigarette offer inside. 

Q. Now, are Reynolds trademarks and copy, are 
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5 

6 

value of our 

7 

8 

the use of 
9 

10 

11 

of its 

12 

goods that are 

13 

14 

on any items 

15 

that. 

16 

that someone 

17 

using its 

18 

19 

20 
21 

who is 

22 

legally. We 

23 

don't then 

24 

25 

explain just 


important to Reynolds business? 

A. They're very important to us. It is the 

company. 

Q. What is the policy at Reynolds concerning 
brand — 

THE REPORTER: Excuse me. 

Q. What's Reynolds policy concerning the use 

trademark brand names or logos on commercial 

designed for children? 

A. We do not allow our trademarks to be used 

designed for children. We do not authorize 

Q. Does it ever come to Reynolds attention 

else out there, some company might be illegally 

trademarks or logos? 

A. Yes, it does. That happens. 

Q. Does Reynolds ignore that? 

A. No. As soon as we become aware of someone 
illegally using our trademark we pursue them 
ask them to immediately stop using it. If they 
we take further legal action. 

Q. Now, how does — before I get into this, 
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1 

terms from 
2 

what is 

3 

term. 

4 

5 

meant when you 

6 

of market? 

7 

the whole 


market is what 
9 

is 25 

10 

percent of 
11 

That's what 
12 

13 

ask this 

14 

Reynolds, is 

15 


briefly, what is — because we have heard these 
time to time in the case, what is market share, 
share of market? I assume those are the same 
A. Right. 

Q. Could you just briefly describe what is 
talk — when you as a marketer talk about share 
A. Sure. If the whole industry, the size of 
industry, is a hundred percent, then share of 
percent you have. So Reynolds share of market 
percent. That means — roughly. That means 25 
all cigarettes sold are sold by R.J. Reynolds, 
share of market means. 

Q. Now, you've mentioned that — well, let me 
instead. Over the years that you've been at 
the overall size of the cigarette market, has 
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that been 


16 

growing or declining? 

17 

A. 

It has been declining. 

18 

Q. 

Now, does that fact, that the general 

market for 



19 

cigarettes is declining, does that mean that 

Reynolds 



20 

business has to decline? 

21 

A. 

No. Absolutely not. 

22 

Q. 

Can you explain that? 

23 

A. 

Sure. Again, the category can decline 

substantially. 



24 

but 

because we only have 25 percent of it, there 


are 33 

25 

size of the 
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1 

because we can 
2 

our brands, 

3 

smoke our 

4 

5 

informed as to 


that have 


million smokers who don't smoke our brands, the 

Beasley - Direct/Weber 

total category does not limit our growth, 
grow by switching smokers from other brands to 
and 75 percent of them, the majority, do not 
brands. 

Q. Does Reynolds take steps to keep itself 

what its share of market is? 

A. Yes, we do. 

Q. Could you explain the tools that you know 


9 been used, you know, in the last — in the 

recent past with 

10 respect to tracking share of market in the 
marketplace? 

11 A. Sure. We track what percent of shipments 
— remember I 

12 

major retail 

13 

ours versus 

14 

shipments is. 

15 

marlin system, 

16 

retail stores, a 

17 

how many 

18 

our 

19 

20 

the store 
21 

smokers are 
22 

23 

24 

25 


talked about how we ship to wholesalers and 

chains? We track what percent of shipments are 

our competitors. So we know what our share of 

Then we also have something called our 

where we pay an outside company to go into 

sample of them all over the country, and measure 

adult — how many smokers in those stores buy 

competitors brands versus our brands. 

So what's our share of market actually at 

level? How many cigarettes actually sold to 

ours versus our competitors'? 

Q. And do you do any survey work — 

THE COURT: Is this — 

— On share of market? 

Beasley - Direct/Weber 


Q. 
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1 

2 

3 

their market 

4 

5 


THE COURT 
MR. WEBER 
THE COURT 


Is this really disputed? 

I'm sorry? 

Do you dispute they track 


share? 

MR. COUGHLIN; No. 

6 MR. WEBER: There have been some 
allegations about 

7 method of tracking market share. That's what 

I'm going 

8 into. Your Honor. 

9 THE COURT: This seems like much to do 

about 

10 
11 

this line 
12 

13 

summarized that 

14 they track the market share. If you want to go 
back to it 

on redirect, because they somehow attack that 


something that's not really in dispute. 

MR. WEBER: Well, let me continue on 


because — 


THE COURT: I think she's kind of 


15 

they track 

16 

But we're 

17 

understand 

18 

19 

20 

time that 
21 

Reynolds 

22 

contractors that 

23 

24 

found that 

25 
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1 


market share, I think it's appropriate then. 

spending a lot of time on something that I don't 

to be disputed. 

MR. WEBER: Okay. 

Q. Have you become aware, Mrs. Beasley, at any 

in the past, before you joined the company, that 

received survey tracking data from outside 

included data on underaged smokers? 

A. Yes. In the course of litigation I have 


out. 


Beasley - Direct/Weber 


Q. Have you ever received or seen that 
information prior 

2 to having it shown to you in litigation? 

3 A. No, I have not. I did not know it existed. 

4 Q. Had you ever used such data in your 


business? 

5 

litigation. 

6 

use that 

7 

marketing? 

8 

it used. I 
9 

10 

marketing 

11 

advertising 

12 


A. No, I did not. I had never seen it before 

Q. In your time in marketing, did anyone ever 

data to your knowledge in connection with 

A. No. I had never heard it discussed or seen 

didn't know it had been done. 

Q. Now, there's been some testimony about 

spending in this case. Does Reynolds report its 

marketing and promotional expenditures annually 
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to the 


13 

14 

15 

compile that 

16 

17 

18 

reports it, 

19 

does it 

20 
21 

so that, 

22 

confidential 

23 

24 

from the 

25 


Federal Trade Commission? 

A. We do. 

Q. And does the Federal Trade Commission 

information and then report on it? 

A. Yes, they do. 

Q. And when the Federal Trade Commission 

does 

it report it for all the companies together or 

report individual company numbers? 

A. No. It reports the whole industry together 

you know, what each company is spending is 

But it reports for all companies. 

Q. Did you assist in putting together a chart 

1995 report? 
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1 A. Yes, I did. 

2 Q. Let me show demonstrative 6074, and is the 

information 

3 here information that comes from the 1995 FTC 


report? 


Beasley, and I 


with the blue 
7 


A. Yes, it is. 

Q. Now, where I'd like you to start, Mrs. 
didn't bring my pointer today, but let's start 
areas, the blue pieces of the pie. Then there 


are 

8 

these shaded 
9 

pieces at the 
10 
11 

point of 

12 sale advertising, 5.3 percent; billboard 
advertising, 5.6 

13 percent; and magazine/newspapers, 5.5 percent. 
That's what we think of as traditional 


some — well, let me go back. Let's start with 
pieces right there. Start with the shaded 
bottom. What are they? 

A. The shaded pieces right here, that would be 


14 

advertising. 

15 

16 

electronic 


Q. Nothing on there re electronic media? 

A. No. We don't, we can't advertise on the 


17 

18 

neighborhood 

19 

20 

spending is in 
21 
22 
23 

miscellaneous 


media. 

Q. So the traditional advertising is in the 

of 16, 17 percent of the total? 

A. Yeah, roughly 16 percent of all the 

traditional advertising. 

Q. Now, let's go up on the right side kind of 
counterclockwise. Other, is that just a 


24 category? 

25 A. Yes. 

Beasley - Direct/Weber 
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1 Q. And then the next one at 27 and a half 
percent. Coupons 

2 and Retail Value Added. 

3 What's that, Mrs. Beasley? 

4 A. That's where smokers get coupons, they 
could be coupons 

5 that you get in the mail, you know, when we send 
a coupon to 

6 an adult smoker in the mail. It could also be a 


coupon in a 

7 store. 

8 You walk into a convenient store and when 


you walk in 

9 that day on the pack it says 40 cents off, or 30 

cents off. 

10 That's a coupon. 

11 And then Retail Value Added would be things 

like you 

12 walk into the store and you can buy one pack and 

get one 

13 free that day. That's like a retail value 

added. 


14 Q. So that if there is a 30 cent off coupon, 
that gets 

15 reported to the FTC as if it were money actually 


spent; 

is 




16 

that 

correct? 


17 

A. 

That's correct. That 30 cents is money 

spent. 

18 

Q. 

Reported as money spent, if I follow you? 


19 

A. 

Right. Reported as money spent. 


20 

Q. 

Now, Public Entertainment, what would that 

be? 

21 

A. 

That would be like sponsorships of events. 


22 

Q. 

All right. And then the next one. 


Specialty Item 

23 Distribution and Sampling, 13 percent? 

24 A. Right. That would be like where we 


actually sample 

25 adult smokers with our product, or that's also 

the kind of 
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1 

pack and send 
2 

3 

percent, 

4 

5 

make to 

6 

to display 

7 

price on our 

8 
9 

say, for the 
10 

of Camel by 


program where you can collect proofs from the 
them in to get items. 

Q. And the largest category here, 38.1 

Promotional Allowances. What is that? 

A. Promotional Allowances are payments that we 

stores to put our cigarettes in their store, and 

the cigarettes in the store, and to maintain a 

product. 

So you know, we might go to a store and 
next four weeks we'd like you to lower the price 
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11 

do that 

12 

they're not 

13 

pack. 

14 

them a check 

15 

of Camel for 

16 

17 

expenditures 

18 

that include 

19 

20 

our product 
21 

of our 

22 

23 

could, Mrs. 

24 

been 

25 

some 


30 cents a pack. Now, that store isn't going to 

uniess we make up the difference to them because 

going to give up 20 cents a pack or 30 cents a 

So we pay for that difference. We write 

for the 30 cents difference to reduce the price 

that time period. 

And that's what the bulk of those 

are. 

Q. Now, do those promotional allowances, does 

payments to retailers, you're saying? 

A. Yes. That's payments to retailers to put 

in the store and the payment to reduce the price 

brands. 

Q. Now, I want to move you briefly, if I 
Beasley, to a few examples of some ads that have 
discussed already in this case. And there were 
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1 references earlier in the case to some ad 
campaigns from the 

2 mid 70s and the fall of 1980, and did I ask you 
to go back 

3 and look at the actual ads? 

4 A. Yes, you did. 

5 Q. And did you do that? 

6 A. I did. 

7 Q. Let me show you what's been marked as 
Demonstrative 

8 6024. And the jury has already heard a little 

bit about 

9 this "Meet the Turk" campaign. Are these the 
ads that ran 

10 in the "Meet the Turk" campaign? 

11 A. Yes. Those were the only four. 

12 Q. Now, as someone who has been in cigarette 

marking for 

13 16 years, are these ads of appeal to adult 

smokers? 

14 A. Yes. It is an adult smoker, adult smokers 

in adult 

15 situations, and it talks about the Camel brand. 

16 Q. Now, and did you look at the ads for the 

"Winston 

17 Candid" campaign from '74 to '79? 

18 A. Yes, I did. I pulled these representatives 
examples. 

19 There's a lot more ads than this. I looked at 
all of them 

20 and I pulled — these as representative of the 
campaign, 

21 that "Winston Candid" campaign that ran during 
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this time 
22 

23 

appeal to 

24 

25 

about why they 


period. 

Q. And from your experience, are these ads of 
adult smokers? 

A. Yes. Again, it's adult smokers talking 
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1 choose Winston brand. 

2 Q. Now, there was some discussion earlier in 

the case 

3 about Exhibit 2176, and that was a memorandum 
from Mr. Long 

4 to Mr. Horrigan that referred in the last 
paragraph to 

5 planned activities in the fall of 1980. 

6 Do you see that? 

7 A. Yes, I do. 

8 Q. Now, had you ever seen this memorandum 

before 

9 litigation? 

10 A. No, I had not. 

11 Q. Did you look at the advertising that was 

run the fall 

12 of 1980? 

13 A. Yes, I did. 

14 Q. And can you tell us, Mrs. Beasley, are 

these 

15 representative ads from that period? 

16 A. Yes. There's a representative ad from each 

of the 

17 brands, the campaign that was running during 

this period. 

18 Q. And as someone who has been in this 

business, are these 

19 ads of adult appeal? 

20 A. Yes. Again it's about adult smokers, adult 

situations, 

21 and about choosing the cigarette brand. 

22 Q. Now, let's go to a campaign that you 

referenced earlier 

23 that you were in fact involved in, and that is 
the Joe Camel 

24 campaign. 

25 A. Yes. 
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1 

and did it 
2 

3 

to get 18 

4 

competitive 

5 

keep the 


from 

7 

8 


Q. What were the objectives of that campaign 
succeed? 

A. Sure. Our objectives for the campaign were 
to 24 and 25 to 34 male adult smokers who picked 
brands like Marlboro to switch to Camel, and to 
Camel smokers 18 plus who already choose Camel 
switching away. 

So brand loyalty and brand switching. And 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



the 


campaign's goal was to provide information to 


9 

adult smokers 
10 

image of the 
11 


the brand, 
12 
13 

'87 or so 


14 

the idea that 

15 

16 

looking at a 

17 

shortly been on 

18 

the 


19 

the head of 

20 
21 


but she 


22 

back room 


23 

and Camel 

24 

loved it. 

25 

was unique 


to motivate them to do that, information on the 
brand, information on the product and taste of 
and the packaging of the brand. 

Q. Now, how did you get the idea in, I guess 
when you were doing research, how did you get 
led to the Joe Camel campaign? 

A. I was in a set of focus groups and we were 

bunch of ideas, and I had just — I had just 

Camel a short time, and the person who was doing 

research for us had brought along this poster of 

a Camel that had run in France. 

And I didn't know she was going to show it, 

showed it to the focus groups. And I was in the 

watching, and this was adult smokers 18 to 34 

smokers 18 to 50, and universally, everybody 

They said it was fun, and irreverent and it 
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1 

a Camel, 

2 

of the best 

3 

ideas out and 

4 

ideas that get 

5 

6 

said, okay, 

7 

Bob Beck 

8 
9 

poster. So 
10 

said I'm going 
11 

celebrate 

12 

up, and Camel 

13 

14 

year in the 

15 

because it's a 

16 


to Camel, nobody else could do that because it's 

and it's Camel cigarettes, and it was really one 

positive reactions because you take a lot of 

show them to smokers, but there are very few 

that positive of a reaction. 

So I was sitting in the back room and I 

I've got to figure out some way to replace this 

campaign. It's got to go. That's my job. 

And it looks like everybody likes this 

I — a light bulb went off in my head, and I 

to try and turn this poster into a campaign to 

Camel's 75th birthday, because 1988 was coming 

had been in the marketplace for 75 years. 

So we were going to celebrate Camel's 75th 

market, and I thought that this, you know, 

celebration, that this was perfect because this 
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was a very 

17 fun thing, and we were celebrating 75 years. 

And I had this 

18 idea and that's where it came from. 

19 And then I hired four advertising agencies, 
and I gave 

20 them the poster and I said, okay, I want you to 


create a 


21 campaign out of this that celebrates Camel's 

75th birthday. 


22 

Q. 

Mrs . 

, Beasley, is this the poster you're 

referring to? 




23 

A. 

Yes . 

Yes, that's it. 

24 

Q. 

And 

it's got some — I can't translate 


that, but some 

25 French down there. I guess I can figure out 

"Camel filter," 
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1 

that 

part. 




2 


Okay. 

And 

that 

is what was shown? 

3 

A. 

That's 

what 

was 

shown. 

4 

Q. 

Had you 

. had 

any 

experience with that 


particular 

5 execution before in the Camel brand? 

6 A. Yes. Back in 1984 or '85, actually I think 

it was 


7 

promotion with 

8 

on a T-shirt, 

9 

the brand but 
10 

1985 or 

11 

12 

13 

14 

2053 and ask, 

15 

C.L. 


early '85, we were thinking about running a 

that poster, with that poster right there, put 

and that was in fact run. It ran after I left 

it did, in fact, run in 19 — I think the end of 

January of '86, somewhere around there. 

Q. Was that a successful promotion? 

A. It was. 

Q. Let me show you what's been marked as AM 
this is a memorandum from Mr. A.J. Hutchinson to 


16 Sharp — 

17 A. Right. 


18 Q. — relating 

promotion 


19 

evaluation? 

20 

A. 

Yes, that's 

21 

Q. 

This is the 

22 

A. 

Yes, I am. 

23 

Q. 

And does th 


that were 

24 responding to th 

25 A. Yes, it doe 
done is it 


to the Camel toll free 

right. 

one you're referring to? 
s talk about the age groups 
s promotion? 

As you can see here, what's 
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1 breaks out who participated in the promotion, 
who actually 

2 called the toll free number and got the T-shirt, 
and you can 
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3 see that 21 to 24 was 30 percent; 25 to 34 was 
42 percent; 

4 35 to 49 was 21 percent. 

5 So it was a very broad age distribution. I 

looked at 

6 these results and felt like it very much hit the 

target we 

7 were looking for in Camel, and that it did a 
really good job 

8 of appealing to a broad group, and also it 
brought in 

9 competitive smokers, which was a key goal. 

10 If you look down here, what you see is 54 
percent was 

11 franchise, that is current Camel smokers, that 

is Camel 


12 

participated. 

13 

percent 

14 

who called 

15 

to get 

16 

17 

campaign. Was 

18 

in the 

19 

20 
21 
22 

ad, we 

23 

24 

from the 

25 


smokers, that is what franchise means, who 

And then the other line is competitive, 46 

competitive, meaning 46 percent of the people 

were smokers of other brands, which was our goal 

smokers of other brands to consider Camel. 

Q. Now, let's talk about that 75th birthday 

that the first time that Joe Camel was used here 

United States? 

A. Yes. That's correct. 

Q. Who came up with the name Joe Camel? 

A. My team and I. We were — we had this one 

hadn't really thought about naming him, but — 
THE COURT: Can you sit back a bit 

microphone? It's a bit loud. 
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1 A. You're. I'm sorry. 

2 THE COURT: Go ahead. 

3 A. So we had this — I'm sorry, I lost my 

train of 


4 thought. 

5 Q. We were asking about how the came up with 

the name? 

6 THE COURT: You said you came up with 

the name. 

7 A. Oh. My team and I came up with the name. 
We had this 

8 one ad, we hadn't really planned to name him, 
but we had 

9 this one ad where he was wearing a blue work 
shirt that 

10 normally has a name embroidered right here, so 
we thought we 

11 should give him a name. And my vision for Joe 
Camel was 

12 that he was an average Joe, that the average 
adult smoker 

13 could relate to. 
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14 

15 

it, and that 

16 

from a circus 

17 

18 

of Camel's 

19 

Camel. 

20 

Exhibit AM 1453 
21 

75th 

22 

the 

23 

24 

25 

excuse 


So we thought that really fit. 

In addition, the Camel pack has a Camel on 

was created back in 1913, and it was created 

animal whose name was Joe. 

So we thought it was the perfect marriage 

history with Camel moving into the future, Joe 

Q. Let me show you a memorandum that is 

Mrs. Beasley. Memorandum relating to the Camel 

birthday plan. And does this set forth some of 

activities in connection with that campaign? 

A. Yes, it does. 

Q. And it talks about the first quarter '98 — 
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1 

celebration? 

2 

3 

75th birthday 

4 

highlighted it 

5 

6 

7 

8 

we took ads 
9 

this ad 

10 

than you or to 
11 
12 

punk look, 

13 

end and it 

14 

no, that 


me — '88 is when they're going to begin this 
A. That's correct. 

Q. Now, if we look in that paragraph under 

logo, at the third point, the one I've 
says: 

Avoid any appearance of a punk new wave look. 

A. That's correct. 

Q. Why is that? 

A. That's because when we did focus groups and 

out to them we always asked the question, does 

appeal to people your age, to people younger 

people older than you. 

And we found that when we gave Joe Camel a 

like we had some where his hair was standing on 

was pink, that people in the focus group said. 


15 

for us. 

16 

to eliminate 

17 

guideline 

18 

19 

features you 

20 

opposed to 
21 


would really be for people younger than us, not 

And that's one of our goals, of course, is 

that. And so we were providing in writing the 

that we wanted to avoid that look. 

We found that the more cartoon-like 

gave 

Joe Camel, the younger people thought it was as 
making him look very much like a human, which is 


what we 

22 went for to really make him like a human. 

23 Q. Now, it talks there about another promotion 

idea for 

24 another advertising idea, the Singing Birthday 
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see that? 
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Card. Do you 
25 
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1 A. Yes, I do. 

2 Q. And there is a highlighted area there about 

avoiding 

3 items on the card that appear too youthful, such 
as birthday 

4 hats and party favors. Explain that for me, 

would you, 

5 please? 

6 A. Same sort of thing. We had tried some 
ideas with focus 

7 groups that had party favors and party hats, and 


adult 


smokers looked at it and said it would be for 


people younger 
9 

birthday party. 
10 
11 

they're 

12 

must appeal to 

13 

14 

15 

16 

17 

continue as it 

18 

19 

celebrate 

20 

Camel 

21 

22 

this an 

23 

example of 

24 

25 


than us, it looks like, you know, a kids 
So 

we eliminated it. 

Q. And in the magazine creative section where 

talking about different concepts, talks about 

the 18 to 34 year old mind set? 

A. Yes. 

Q. Is that the group you were interested in? 

A. Yes, it was. 

Q. Did the 75th birthday campaign, did that 

was or did it evolve into something else? 

A. It evolved because, of course, you can only 

75 years in that year. So it evolved to the Joe 

campaign. 

Q. Let me show you this before we go on. Is 

example — this is Exhibit AS 57 — is this an 

something from the 75th birthday campaign? 

A. Yes, it is. 
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1 Q. And then you say it evolved into a 
continuing campaign 

2 thereafter? 

3 A. Yes, it did. 

4 Q. Were all the ads that were tested — strike 

that. 

5 Were the ads that were used, did they 
continue to be 


6 tested in various groups? 

7 A. Yes. 

8 Q. And what were the ages of the groups that 

they were 

9 tested with? 

10 A. 18 to 24, 25 to 34 and Camel smokers 18 to 

50. And 


11 then that was up until 1992, then in 1992 we 
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changed it from 

12 18 to 21. We no longer talked to smokers 18 and 

19, we 

13 moved it up to 21. 

14 Q. Now, let me show you what's been marked as 

AS 56 and 

15 ask if that's an example of the campaign as it 
evolved from 

16 the birthday. 

17 A. Yes, it is. 

18 Q. What was the smooth character message 

there? 

19 A. Well, you see, again, we had this problem 

with Camel, 

20 that adult smokers thought was this harsh 

product, and we 

21 were trying to say it's a smooth product and 
that it had 

22 filters. 

23 So you know, we had filters coming out of 

the pack 

24 here, and we used the line "smooth character," 

because it 


25 

the product 


had a double meaning. Joe Camel was smooth, and 
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1 was smooth. 

2 So we thought it was a really good 
advertising line to 

3 say both messages. 

4 Q. Now, as you went through this campaign, 
were there any 

5 executions and ideas that were rejected? 

6 A. Oh, yes. 

7 Q. Could you give us some examples of those? 

8 A. Sure. Things like, you know, in addition 

to the ones I 

9 already talked about, about punk wave and party 
favors, we 

10 would eliminate things that, again, that people 
said that 

11 would appeal to people younger than me. Like we 

had one 

12 execution where he was on roller blades, because 
I had just 

13 learned how to roller blade and I thought that 
would be a 

14 fun execution. We had one where we tried him on 

a skate 

15 board, and we eliminated that. 

16 So just, you know, again, if the adult 
smokers felt 

17 like it was to appeal too young, we would 
eliminate it. 

18 Q. During the course of this campaign and even 
before it, 

19 did you become aware of other products for 
adults that were 

20 advertised with the use of illustrations? 

21 A. Yes. 

22 Q. Let me show you what's been marked as 
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Demonstrative 

23 6075, and obviously we can't go through all of 
these. But 

24 are these some Illustration characters that are 

used in 

25 advertisements for adults? 
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1 A. Yes, they are, like — 

2 Q. Not the best image but we'll have to make 

it. Go 

3 ahead. 

4 A. I'm sorry. Like Embassy Suites Hotel uses 

Garfield, 

5 the cat; and, of course, we all know Mr. Clean, 
who does Mr. 

6 Clean; and the Michelin tire guy; and you know, 

there' s 

7 obviously a variety of them. 

8 Q. Okay. Now, are you familiar with the 

concept of line 

9 extensions? 

10 A. Yes, I am. 

11 Q. Could you briefly describe what line 

extensions are? 

12 A. Line extensions are where you have a brand 
like Camel 

13 but you want to have different styles of Camel, 

because 

14 different smokers want different things. 

15 So we have Camels that come in a box. 

Camels that come 

16 in a soft pack, because some people like a hard 

box. We 

17 have Camels that are short and Camels that are 
long, because 

18 some people prefer a longer cigarette. We have 
Camels that 

19 are lighter in taste, because some people like a 

lighter 

20 taste. 

21 So there is just, depending on what a 
smoker wants in 

22 the taste and packaging of a product, then we 
introduce a 

23 line extension to satisfy that want. 

24 Q. Now, did there come a time when you 

considered a line 

25 extension into what became known as Camel Wides? 
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1 A. Yes. 

2 Q. And let me show you what's been marked as 
Exhibit ASP 

3 25 and ask if that's an example of advertising 

for what 

4 became Camel Wides? 

5 A. Yes, it is. 

6 Q. And let me show you also while we're here 

ASP 24 and 

7 ask if that was an example for another extension 
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into Camel 
8 
9 


white tip. 


10 

because 

11 

smokers 

12 

tip. 

13 

market, 

was 


14 


15 

Wides, 

was 


We 


that 


Special Lights? 

A. Yes, that is Camel Special Lights with a 

wanted to introduce a cigarette with a white tip 

Marlboro lights had a white tip and Marlboro 

wouldn't switch unless they could get a white 

Q. Now, did Camel Wides, before it hit the 

that known internally — strike that. 

What eventually hit the market as Camel 


16 

17 

18 

19 

20 

showed to the 


known internally as Project LF? 

A. Yes. 

Q. Were you involved with that? 

A. Yes, I was. 

Q. Let me show you a document plaintiffs 


21 

Plaintiffs' 


jury relating to Project LF, and it's 
Exhibit 


22 3141. And it's dated October 15, 1987. Do you 
see that? 

23 A. Yes, I do. 

24 Q. And there in the middle of that second 


paragraph down 

25 there, there's a reference to an age demographic 

that 
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1 plaintiffs discussed in their case. And it 

says: The 

2 younger adult male smoker, paren, primarily 13 


to 24 . 

Do 




3 

you 

see that? 


4 

A. 

I do see that. 


5 

Q. 

Was that ever the demographic group for 

Camel 

in 




6 

general or Camel LF in particular? 


7 

A. 

No, it wasn't. The demographic group for 

LF was 

18 to 




8 

34, 

male, competitive smokers with an emphasis 

on 18 

to 24 . 




9 

Q. 

Now, is this the only document in the files 

of R.J 





10 

Reynolds that discusses Camel LF? 


11 

A. 

No. There are many. 


12 

Q. 

And do the other documents discuss the age 

for Camel 




13 

LF? 



14 

A. 

Yes, they do. 


15 

Q. 

Let's take a look at a couple examples of 

that. 

Now, 




16 

that 

one we just looked at was dated October 15, 

1987, 

17 

wasn 

't it? 


18 

A. 

Yes. 


19 

Q. 

And it was by Mr. — 


20 

A. 

JoAnne. 


21 

Q. 

Ms. JoAnne Miller, okay. How about, let's 
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look at 

22 

this 

memorandum 

23 

from 

24 

A. 

25 

Q. 


14, 1987. Do 


This is Exhibit AS 

Ms. Miller. Right? 
Yes . 

And this is dated the 
Beasley 


858. It is another 

day before, October 
- Direct/Weber 
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1 

2 

3 

4 

5 

document if we 

6 

7 

old male 

8 

24 year old 
9 

10 

that other 
11 
12 

13 

And let's 

14 


you see that? 

A. That's correct. 

Q. And it talks about Project LF positioning? 

A. That's right. 

Q. Let's go to the second page of that 

could. And what's the age group there? 

A. The LF prime prospect is the 18 to 34 year 

virile segment smoker with the emphasis on 18 to 

Marlboro males. 

Q. All right. And this is just the day before 

document that said 13, correct? 

A. That's correct. 

Q. Now, let me turn you to Exhibit AZ 8920. 
start out with the date. This is about a month 


before? 

15 

before the 

16 

17 

18 

19 

the age 

20 

what are the 
21 
22 

millimeter, full 

23 flavored, full flavor, low tar smokers with 
primary emphasis 

24 on the 18 to 24 group. 

25 Q. Okay. And let's look at one right in the 
period after 

Beasley - Direct/Weber 


A. Yes, it is. September 11, about a month 
other one. 

Q. And this is Project LF again, correct? 

A. Yes, it is. 

Q. And with respect to the group, age group, 

demographic for this, I have highlighted there, 

age demographics referred to? 

A. 18 to 34 male, nonmenthol, 80 to 85 
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1 

at Exhibit AZ 
2 

3 

I haven't 

4 

5 

I'll accept 

6 

7 

8 
9 

10 


the exhibit plaintiffs showed you. Let's look 

8921. Do you see that? 

MR. COUGHLIN: I object. Your Honor. 

showed her any exhibits yet. 

Q. I'm sorry, the plaintiffs showed the jury. 

that amendment. 

And is this Project LF? 

A. Yes, it is. 

Q. And what's the date? 

A. October 23, 1987. 
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11 Q. That's about a month after the first 
document? 

12 A. That's right. It's about a month later. 

13 Q. And again, what's the age demographic 

referred to? 

14 A. 18 to 34 male, nonmenthol, 85 to 80 
millimeter, full 

15 flavor, full flavor low tar smokers with primary 
emphasis on 

16 the 18 to 24 group. 

17 Q. In your involvement with Project LF and 
Camel, had 

18 anybody ever said the project was 13 to 24? 

19 A. No. It was very clear I worked on the 
project, it's 

20 obvious that that one isolated document is a 
typo. I was a 

21 secretary once, I can see how that can happen. 

22 And the other documents reflect what the 
actual target 

23 was and what I know it to be, because I was 

there. 

24 Q. Now, let me ask you this. Did the Joe 
Camel campaign, 

25 was that successful in increasing share in the 
adult — in 
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1 the groups of adult smokers you were interested 

in? 

2 A. Yes, it was. 

3 Q. Could you briefly describe some of the 
share results? 

4 A. Yes. Among 18 to 24 adult smokers. Camel's 

share has 

5 grown from 3 back in 1987 to 11. 

6 Among 25 to 34 adult smokers. Camel's share 

has grown 

7 from 3 to 7. And among 25 — excuse me — 35 to 
49 year old 

8 smokers, it's grown from 2 to 4. 

9 Q. Did it improve perception among adult 
smokers about the 

10 Camel brand? Did you do research on that? 

11 A. Yes, we definitely did, and it did. You 
know. Camel 

12 was seen as this really outdated brand, and it 
made it a 

13 modern brand again. It was seen as an a product 

that was 

14 harsh and people didn't like. And people 
started to know we 

15 had filtered styles and thought it was a smooth 
cigarette, 

16 and adult smokers were switching to it as a 
result. And 

17 they — all the styles we introduced from the 
Camel Special 

18 Lights to the Wides and the hard pack, they all 
helped us in 

19 switching competitive smokers. 

20 So the campaign provided information that 
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was relevant 
21 

brand that 
22 

brand. 

23 

controversy? 

24 

25 


2779 

1 

2 

3 

minutes. 

4 

5 

Mrs . 

6 

7 

8 
9 

did many 

10 

head of the 
11 

there was any 
12 

we would 

13 

showed that 

14 

it. And we 

15 

into the 


about the product, packaging and image of the 
caused competitive smokers to switch to the 
Q. Now, did the campaign also generate some 
A. Yes. 

THE COURT: Do you have much more? 

Beasley - Direct/Weber 


MR. WEBER: I'm sorry. 

THE COURT: How much more do you have? 
MR. WEBER: Probably three, four, five 

THE COURT: Okay, go ahead. 

Q. Did the campaign generate some controversy, 

Beasley? 

A. Yes, it did. 

Q. And how did the company respond to that? 

A. When we became aware of the controversy we 

things. First of all, our CEO at the time, the 

company, issued a public letter that said if 

evidence that the campaign started kids to smoke 

pull it immediately. If there was evidence that 

the campaign caused kids to smoke we would pull 

also commissioned research ourselves to look 


16 allegations as to whether the campaign was 
having the effect 

17 that was alleged. 

18 We also worked cooperatively with the 
Federal Trade 

19 Commission of the federal government who 


investigated 

20 

fact it did 
21 
22 

I met with 
23 


the 

campaign for over three years, and whether in 

start kids to smoke or not. 

We provided our internal company documents. 

all of the commissioners myself. We fully 


cooperated. And 


24 at the end of that process in 19 

25 MR. COUGHLIN: I would 
Honor. If we 


object. 


Your 
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1 

answer as long 
2 

3 

4 

5 


could approach. I don't mind her giving the 

as if it opens the door I get to talk about it. 

THE COURT: Overruled. 

Q. And what did the FTC conclude? 

A. And — 


THE COURT: 


You can't speak to what 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 




the FTC 


7 

concludes. She doesn' 

t know what the FTC 

concludes. 




8 

MR. 

WEBER: 

I'm asking her their 

formal opinion. 




9 

Your Honor. 



10 

THE 

COURT: 

She can't speak to what 

their opinion 




11 

is . 



12 

MR. 

WEBER: 

The written decision they 

issued is 




13 

what I mean. 



14 

THE 

COURT: 

If you want to offer the 

written 




15 

decision, but 

you can' 

t ask someone to speak to 

what 




16 

somebody else 

's opinion was. I can't say what 

your opinion 




17 

was; you can' 

t say what my opinion was. 

18 

MR. 

WEBER: 

No, I understand that. 

19 

THE 

COURT: 

Go on to another question. 

20 

MR. 

WEBER: 

Okay. I just want to make 

sure that 




21 

Your Honor understands 

All I was asking — 

22 

THE 

COURT: 

Just go on to another 

question. 




23 

MR. 

WEBER: 

Okay. 


involved with the 

25 Camel campaign, Mrs. Beasley, did it ever 

include among its 
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1 

2 

3 

people under 

4 

5 

6 

R. J. 

7 


your colleagues 
8 

nonsmokers 

9 


from 

10 

11 

12 

Beasley. 

13 

minutes. After 


demographics people under the age of 18? 

A. No. 

Q. Did it ever do research on nonsmokers or 

the age of 18? 

A. No, we did not. 

Q. Have you at any time during your period at 
Reynolds, Mrs. Beasley, believed that you or 
at the company have taken action designed to get 
to smoke, to get kids to smoke or to stop people 
quitting? 

A. No, we have not. 

Q. Thank you very much for being with us, Mrs. 
THE COURT: We'll take about ten 


14 quarter till be back there — no, not — at ten 
minutes, at 

15 a quarter till be back there. 

16 We'll stand in adjournment until that time. 

17 Same rules apply. 

18 (Recess at taken.) 

19 THE COURT: Cross-examination. 

20 CROSS-EXAMINATION OF LYNN BEASLEY 

21 BY MR. COUGHLIN: 
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22 

Q. 

Good morning. 

Mrs . 

Beasley. 


23 

A. 

Good morning. 




24 

Q. 

My name is Patrick 

Coughlin. 

I represent 

25 

plaintiffs in this 

case. 
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1 

2 

3 

believe that 

4 

5 

of a number 

6 

7 

believe that 

8 
9 

I think 

10 

increased risk 
11 

scientific 


We have never met, have we? 

A. No. 

Q. I don't think so. Mrs. Beasley, do you 
smoking causes disease? 

A. I believe that smoking increases the risk 
of diseases. 

Q. That's not what I asked though. Do you 
smoking causes disease? 

A. It depends upon your definition of "cause, 
for most people, an ordinary definition is 
equals cause, so in that sense yes; but in a 


12 


parameters 

13 

14 

manner that 

15 

16 


definition, where there are all kinds of 
applied 

to that, then it may not. 

Q. So you don't believe that in a scientific 
smoking causes disease? 

A. I'm not a scientist, but I'm saying I think 


there is 

17 some debate over whether at a scientific level 
they know the 

18 mechanisms and can say conclusively causes, but 


for the 

19 average person, increased risk means cause. 


Smokers 


20 

more often 
21 
22 


have — smokers get diseases, these diseases, 
than nonsmokers. 

Q. So to you then you say you're not a 


scientific person, 

23 then are you the average person that believes 

smoking causes 


24 

25 


Using a 


disease? 

A. Again, using a common definition, yes. 

Beasley - Cross/Coughlin 


2783 

1 

2 

3 

Using a common 

4 

5 

6 

General, the 
7 


know all 


scientific definition, no. 

Q. So you do believe smoking causes disease? 

A. Again, using — it is the same answer. 

definition, increased risk equals cause, yes. 

Using a scientific definition, no. 

Q. So you know that every — the Surgeon 

American Medical Association, the American Heart 
Association, the American Lung Association, you 
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9 those associations accept the causation that 

smoking causes 

10 disease, right? Do you know that? 

11 A. Again, I don't know the scientific basis, 

common 

12 language, I don't know. 

13 What I know is that there's a scientific 
definition, 

14 but it increases risk, smokers get diseases, 
these diseases 

15 more often than nonsmokers, and to most of us 
that means 

16 cause. 

17 Q. Mrs. Beasley, you're not just one of 

everybody; you are 

18 one of the top ten people in one of the biggest 

tobacco 

19 companies in country? 

20 A. That's correct. 

21 Q. How many people work at R.J. Reynolds? 

22 A. R.J. Reynolds Tobacco Company, I would say 

roughly 

23 8,500, roughly. 

24 Q. Okay. And so you're one of the top ten in 

that 

25 company, is that right? 
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1 A. That's correct. 

2 Q. And so you keep up on the smoking and 

health issues, 

3 right? 

4 A. No, not really. To some degree but not in 
detail. My 

5 job in the company is marketing. There are 

people in the 

6 company who keep up in that in detail. 

7 Q. And as one of the top ten people in that 
company, do 

8 you ask them what their opinion is about — 
their scientific 

9 opinion about whether something causes disease? 

10 A. Certainly in our research and development 
department, 

11 our scientists have discussed it. 

12 Q. And then do you know if Mr. Townsend 
believes smoking 

13 causes disease? 

14 A. I just don't know. I don't recall asking 
Mr. Townsend 

15 that. 

16 Q. Have you asked anybody in your scientific 

department? 

17 A. Sure. We have talked about it before. I 
can't recall 

18 the people, but they've talked about a 

scientific 

19 definition, and the reasons why it might not 

meet a 

20 scientific definition. 

21 But certainly as common language, it, you 
know, for 
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22 

23 

Did they tell 

24 

smoking causes 

25 

2785 

1 

not conclude 
2 

may cause it 

3 

4 

5 

individual. I 

6 

7 

smoking causes 

8 

scientific 

9 

10 

this kind 
11 

go, does it 
12 

about it 


common language we believe it does. 

Q. Do they believe smoking causes disease? 

you from a scientific standpoint they believe 

disease? 


Beasley - Cross/Coughlin 


A. They said there are reasons that you may 

that yet, because the mechanism by which why it 

hasn't been figured out. 

Q. So the answer is no? 

A. Well, I mean, you'd have to ask each 

wouldn't want to speak for them. 

Q. Did you ask anybody at RJR that said 

disease in your scientific department from a 

standpoint? 

A. I can't say that — you know, we don't have 
of relationship where I put them on the spot and 
or doesn't it. I mean, we've talked in general 


13 increases risk, there is a scientific 
definition, the 

14 mechanism hasn't been found yet. But I didn't 
try and put 

15 them on the spot and go, yes or no. I mean, we 
don't have 


16 that kind of relationship. 

17 Q. Do you think smoking is addictive? 

18 A. I think again that in the context of 

ordinary products 

19 like coffee, I think it is addictive like 
coffee. I do not 

20 think it is addictive like heroin or cocaine. 

21 Q. So you make it — how do you make that 
determination? 


22 

what you're 

23 

24 

cocaine, and I 

25 


Just on your own everyday experience? Is that 
saying? 

A. I have known people who are addicted to 
have seen what it has done to their lives. They 


are no 
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1 

increasing 

2 


live. 

3 

smoker and 

4 

5 

smoking? 


longer able to live a normal life. They go for 

quantities of it. It literally destroys their 

Cigarette smoking is not like that. I am a 

that is not what cigarette smoking is about. 

Q. Have you known people that were addicted to 
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6 A. Well, again, as I said, if you are talking 
about it in 

7 the context of coffee, that is, you know, 
addictive in the 

8 sense it's a habit that is very hard to quit. 
Sure, I have 

9 the habit. 

10 Q. Mrs. Beasley, coffee doesn't kill 420,000 

people a 

11 year. Do you know anybody who is addicted to 

smoking? 

12 A. You'd have to — 

13 MR. WEBER: We'd move to strike the 


first part of 

14 

15 

attorney that 

16 

disregarded. 

17 

causes over 

18 

19 

20 
21 

there are a lot 
22 

in it, so I'm 

23 

24 

25 

defend or 


the question. 

THE COURT: The statement of the 

smoking causes 420,000 deaths will be 

Q. Have you heard the figure that smoking 

400,000 deaths every year in this country? 

A. I have read that in the media. 

Q. Do you accept that? 

A. I know that the formula that's based on 

of questions on it. Again, I'm not the expert 

not prepared to be able to defend or criticize. 
Q. So you don't accept it? 

A. What I said was I'm not in a position to 
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1 

have to go and 
2 
3 

accepted that. 


criticize. To be able to accept it, I would 
look at that myself. 

Q. Well, you know the Surgeon General has 


4 

5 

6 

7 

8 

married; is 
9 

10 

11 

12 

13 

these 


correct? 

A. I don't know, no. 

Q. You don't know that? 

A. I don't know that. 

Q. When you started at RJR you weren't 

that 

right? 

A. That's right. 

Q. And what was your maiden name? 

A. Breninger. 

Q. And your maiden name appears on some 


of 


14 

15 

16 

17 

18 

19 

20 

too, right? 

21 

were married. 
22 


documents, is that right? 


A. 

Yes . 


Q. 

And how long — when did you 

get married? 

A. 

In September of 1989. 


Q. 

Of '89? 


A. 

Yes. 


Q. 

And Mr. Beasley, he worked at 

the company. 

A. 

Not when we were married, but 

before we 

Q. 

Then he retired? 
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23 A. No. He didn't retire. We had a 


downsizing, 

24 

25 

department? 


and he was 

let go in the downsizing. 

Q. Okay. And did he work in the marketing 
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1 A. No. 

2 Q. Okay. 

3 A. I'm sorry, at one time in his career, I 

think for about 

4 a year and a half, he worked in the marketing 
department. 

5 Q. But the documents that we've been talking 
about today, 

6 if it's Beasley it's you, not him; is that 

right? 

7 A. Well, L.J. Beasley would be me; R.W. 


Beasley would 
8 
9 

that a lot 
10 

is that 

11 

12 

of this 

13 

underage 

14 

15 

underaged 

16 

Do you know 

17 

18 

19 

20 

people to 
21 
22 

23 

youngsters 

24 

25 

is the very 


my husband. 

Q. Okay. Let me have you turn into, you know 
of people — a lot of teenagers take up smoking, 
right? 

A. I'm aware of government statistics because 

litigation that says that there are a number of 

people who experiment with smoking. 

Q. And in fact, it's nearly 90 percent of the 

people experiment with smoking, is that right? 

that? 

A. No, I do not. 

Q. You do not know that? 

Do you think it's advertising that causes 

take up smoking? 

A. No, I do not. 

Q. What do you attribute the reason that these 

are taking up smoking? 

A. It's not really what I attribute it to, it 
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1 

it. In fact, 
2 

influence and 
3 

risk. 


4 


vast amount of research that has been done on 
what the research concludes is it's peer 
family influence, the person's own assessment of 
Those have been the factors that have been found 


to be the 

5 most influential in determining if someone 
starts smoking or 

6 not. 


7 

try to 


Q. And you wouldn't at RJR in your advertising 
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influence that peer pressure so that people 


would take up 



9 

smoking, would you? 



10 

A. Advertising doesn' 

't affect the decision to 

start 

11 

smoking. It isn't the 

lean people start 

smoking. 

And 

we do 



12 

not do anything in our 

advertising to try and 


cause people 



13 


to 

start smoking. 


14 


Q. 

Let's take a look at Exhibit 2995. It's 

right 

in front 




15 


of 

you there in the book. I know you had a 

chance 

to 

look 




16 


at 

it on the break. 


17 



THE COURT: You can look to your 

right. 

It 

might 



18 


be 

easier. 


19 


Q. 

You can look at the screen if you'd like 


20 



THE COURT: Can you twist that just 

bit. 

21 


Q. 

This is a March 12, 1986 document to Mr. 

lauco. 

Do 

you 




22 


know who Mr. lauco is? 


23 


A. 

Yes, I do. 


24 


Q. 

Can you tell us who he is? 


25 


A. 

Yes. He is in the marketing department. 
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1 THE COURT: You can also see — it 
might be easier 

2 for you for the jury to see that one and you to 

see this 

3 one. 

4 THE WITNESS: For me to look at this 


one, you're 

5 

6 

it up if 

7 

think, have 

8 
9 

10 

11 

Reynolds. 

12 

department; is 

13 

14 

15 

marketing 

16 

17 

18 

advertising 

19 

20 
21 

in 1986, 

22 

23 


saying. 

THE COURT: I think so. They'll blow 

they need something specific. Most witnesses, I 

found this one to be easier to see. 

THE WITNESS: Okay. 

Q. Could you tell us who Mr. lauco is? 

A. He's in the marketing department at R.J. 

Q. And he was with you in the marketing 

that right? 

A. I'm sorry. 

THE COURT: Were you working in the 

department when he was there in 1986? 

THE WITNESS: Yes. 

Q. Okay. And it talks about Camel new 

campaign development. Do you see that? 

A. Yes, I do. 

Q. Now, were you working on the Camel campaign 

March 12th? 

A. No. 
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24 

department; is 

25 
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1 

2 

he in charge 

3 

go? 

4 

manager was 

5 

this memo. 


7 

boss, but Rick 


Q. You were working over in another 
that 
right? 

Beasley - Cross/Coughlin 


A. I was on another brand. 

Q. And actually Mr. lauco was in charge. Was 

of taking the Camel brand where it was going to 

A. During this time period the senior brand 

Rick Caufield, who is the person who authored 

Q. Who sent it to Mr. lauco? 

A. Yes. Dave, Dave lauco, that was Rick's 


Q. He was the one running it at the time? 

A. Yes. 

Q. Okay. And here he talks about what they're 
to target audience definition, advertising 
strategic approach, general creative guidelines, 
strategy and rationale and next steps slash 


8 was the senior brand manager. He was the one 
accountable. 

9 

10 
11 

going to do 
12 

objective, 

13 

copy 

14 

timing. Do you 

15 see that? 

16 A. Yes, I do. 

17 Q. Now, let's take a look and see what his 

advertising 

18 objective is, if he could take a blowup of that. 
It says: 

19 Overall Camel advertising will be directed 
toward using peer 

20 acceptance/influence to provide the motivation 

for target 

smokers to select Camel. 

Do you see that? 

A. I see that. 

Q. So that was the advertising objective, was 


21 

22 

23 

24 

to influence 

25 


peer pressure. Is that right? 
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1 

specifically, 

2 

of 

3 

Camel as their 

4 

enhance 

5 

6 

other product 
7 

people are 


A. No. I think if you read on it says, 

advertising will be developed with the objective 

convincing target smokers that by selecting 

usual brand they will project an image that will 

their acceptance among peers. 

What that means is no different than any 

category. Like if you buy a BMW, then other 

going to think well of you because you own a 
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BMW. 


It's that 
9 

10 

kinds of 

11 

well, you 
12 

13 

what you're 

14 

these 


15 

right? 

16 

This was Rick 
17 


yuppie thing. 

Or you know a Mercedes. There are all 
products. If you buy them, other people think, 
made a good choice. 

Q. I'm just trying to get to that. That's 
trying to do is trying to position Camel so that 
people can fit in with their peers. Is that 
A. No. I mean, again I wasn't doing this. 
Caufield. I wasn't on the brand at the time. 


But it 


18 appears to me what he's proposing is that we 
create an image 

19 for Camel that other people will look at and 
believe is a 

20 good image. That's what it says. 

21 Q. Right. And if you flip over to the back on 

the fourth 


22 

23 

24 

actually the 

25 

masculinity 


page there — 

A. Yes. 

Q. — keep going, and the next page — 
third 

page there it talks about the reinforcement 
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1 through expression of masculinity, is what was 

behind the 

2 Camel image? 

3 A. Obviously not the Camel image I did. This 

is before I 

4 was on Camel, so this doesn't relate to the Joe 

Camel 


5 

6 

proposing that. 

7 

direction when 

8 
9 

10 

I'll put it up 
11 
12 

13 

14 

15 

16 

that talks 

17 

that? 11.5 

18 

percent start 

19 

the age of 

20 


campaign. 

It appears that this gentleman was 

Q. And you took the Camel in a different 

you took over? 

A. Yes, I did. 

Q. Okay. Let's take a look at PDEM 0004. 

on the elmo. 

Do you see that chart? 

A. Yes. 

Q. Have you ever seen that chart before? 

A. No. 

Q. It's a chart published by the government 
about when people initiate smoking. Do you see 
percent start before the age of 12. 34.5 

before the age of 14. 60.2 percent start before 

16. And 81.9 percent start before the age of 
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18. Do you 

21 see that? 

22 A. I see the chart says that. 

23 Q. Did you know about those government 

statistics? 

24 A. You know, I have not a great deal of 
familiarity with 

25 government statistics. 

Beasley - Cross/Coughlin 


this same data 
2 

National 

3 

age of 

4 

smokers — 

5 


I haven't 


I have some. And my understanding from 


source, I think it is the national survey — 

Household Survey on Drug Abuse, that the average 

daily smoking is when people would become daily 

Q. Is 53 — 

A. Is 18 — I'm sorry. 

Q. Go ahead. 

A. — is 18 to 19, so this data, I'm guessing. 


9 seen it before, relates to when people 

experiment with 

10 smoking, when is the first time they experiment 

with 

11 smoking. 

12 Q. Actually the mean, the average mean age is 

18, is that 

13 what you're referring to? 

14 A. The average. I think that was it. I'm 

just trying to 

15 recall — 

16 THE COURT: Let him finish the 
question. Go ahead 

17 and finish the question. 

18 Q. So you're pretty familiar with it, the 

average daily 

19 smoker is right above 53 percent. You know 
those statistics 

20 from these studies, right? 

21 A. No. As I say, I'm not very — 

22 THE COURT: I don't understand the 
last question. 

23 Q. Okay. You know that the average daily 
smoker under 18 

24 is at 53 percent. Do you know that? 

25 A. No. 
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1 Q. You didn't know that? 

2 A. No. 

3 Q. You just knew that the average smoker was, 

daily 

4 smoker, was 18? Is that right? 

5 A. The average age at which someone becomes a 
daily smoker 

6 is between 18 and 19. 

7 Q. And you didn't know about all this 

experimentation 
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8 

9 


experimentation 

10 


what you 

11 

12 

Weber was 


13 

did at the 

14 


make sure 
15 


the 

16 

right? 

17 

18 

with the 

19 

20 
21 

things to the 
22 

with the 

23 

24 

25 

those programs? 


beforehand? 

A. I know that there is underage 
I 

hadn't seen this specific data. I think that's 
asked me. 

Q. Now, you talked about some things when Mr. 

talking to you about some of the things that you 

company. I think it was things Reynolds does to 

experimenters don't take up Camel, you talked to 

retailers, the teachers, the parents. Is that 

A. The youth non — yes. I'm sorry. 

Q. And you talked about you start a program 

retailers and you educate them. Is that right? 
A. Yes. 

Q. Okay. And then you said you sent out 
parents, teachers, and you do you actually deal 
parents? 

A. We send materials out for parents. 

Q. Okay. And how long have you been doing 
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1 

2 

3 

4 


A. I would say roughly since the early '90s. 
Q. From when? 

A. The early '90s. 

Q. From the early '90s? And you've been 


familiar 

with 



5 

them since then? 


6 

A. Right. I'm not responsible for it, but 

it's not 

in my 



7 

area of marketing. It's in another department. 

but I am 


8 

familiar with it. 


9 

Q. Do you remember in your deposition taken 

May 29, 

1997, 



10 

being asked. 


11 

"Q. What does Reynolds do to make sure 

that 


12 

experimenters do not select Camel as their 

brand?" 


13 

And your answer, "I don't believe there is 

anything 

you 



14 

15 

16 

could do. 

17 

is anything 

18 

19 

20 


could do. 

"Q. So Reynolds doesn't do anything? 

"A. I don't believe there is anything you 

"Q. The answer is you don't believe there 

they could do, so you don't do anything?" 

And the answer? 

"A. I can't think of anything you could 


do. " 


21 


Do you remember giving those answers. 
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22 

different 

23 

24 

refer to a 

25 


subject. 


MR. WEBER: I'd object. It is a 


THE COURT: Overruled. Just when you 


deposition, you need to give the page. 

Beasley - Cross/Coughlin 


1 MR. COUGHLIN: Page 106, line 6 to 
line 20 of your 

2 deposition. 

3 THE COURT: Do you remember being 
asked those 

4 questions and giving those responses? 

5 THE WITNESS: Not exactly. 

6 Q. So at least a year and a half ago you 
didn't know about 

7 any of those programs; is that right? 

8 A. No, that isn't true. The questions that 


related to 
9 

are about 
10 

brand 

11 

I knew 

12 

13 

Reynolds do 

14 

Camel as their 

15 

16 

before, and 

17 

parents. You 

18 

19 

me was about 

20 

misinterpreted 

21 

you were 

22 

keep kids from 

23 

24 

that, then 

25 


there were about brand choice, these programs 
stopping kids from starting to smoke, not about 
choice. And there is a big difference, and yes, 
about those programs before. 

Q. Well, actually the question was, what does 
to make sure that experimenters do not select 
brand? 

And that was the exact question I asked you 

you said, the retailers, the teachers, the 

didn't say anything about brand choice. 

A. The question from the deposition you asked 

brand choice. I thought — and I may have 

your question, I'm sorry if I did — I thought 

asking me about programs we have in place to 

starting to smoke. 

If that's what — if you weren't asking me 

I'm sorry, I thought that was your question. 

Beasley - Cross/Coughlln 


and you 

3 

magazines. 

4 


way but. 


Q. That's fine, Ms. Beasley. 

Mrs. Beasley, you talked about advertising 

talked about watching out where you advertise in 

Do you remember that? 

A. Yes. 

I'm sorry. I didn't say it exactly that 
Q. That you didn't want to be hitting a target 
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audience 


8 that was underage; is that right? 

9 A. What I actually said is that we select 

magazines so 

10 that we can choose magazines that are not 
primarily directed 

11 at those under 21. That's our guideline. 

12 Q. Are you familiar with a study published in 
the Journal 

13 of American Medical Association this past year 
written by 

14 Charles King, Adolescent Exposure to Cigarette 
Advertising 

15 in magazines? 

16 A. I'm vaguely familiar with it. I don't have 

a keen 

17 knowledge of that. 

18 Q. Are you familiar that that article examined 

19 approximately over 12 brands, including Salem, 

Virginia 

20 Slims, Benson & Hedges, Parliament, Merit, 

Capri, Kent, 

21 classified those as adult brands, and classified 

Marlboro, 

22 Newport, Camel and Winston as youth brands? Are 
you aware 

23 of that article did that? 

24 MR. WEBER: Your Honor, I'd object for 

lack of 

25 foundation. 
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1 

so — why 

2 

3 

4 

show it up 

5 

6 

again just on 
7 

relied on it 


of it. Your 
10 

today. 

11 

the 

12 

reliance. 

13 

question before 

14 


Were you 


THE COURT: I'm not sure of the point, 

don't you go on and ask another question. 

MR. COUGHLIN: I will. 

Q. The conclusion of that article, if I could 
on the screen — 

MR. WEBER: Your Honor, I'd object 

the foundation issue until he establishes she 

or some foundation for the article. 

MR. COUGHLIN: She said she was aware 

Honor. She is proffered as an expert here 

MR. WEBER: She didn't testify about 

literature. I mean, I think he has to show 

THE COURT: You don't even have a 

the witness at this point. 

Q. You said you were aware of that article, 
aware that an article took a look at where the 


youth brands 

17 versus the adult brands advertised? Are you 

aware of that? 


18 A. No. And if you're going to ask me 
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questions about 

19 

Yes or no? 

20 
21 
22 

concluded that 

23 

conclusion 

24 

is the 

25 

that those 


THE COURT: Just answer the question. 
THE WITNESS: No. 

THE COURT: Go on to another question. 
Q. Okay. Were you aware that that article 

those five youth brands — take a look at this 

here if I can get it in. Were you aware — this 

conclusion of that article — that it concluded 
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1 youth brands, that as you move up in youth 


readership, 

2 

readership 

3 

that those 

4 

5 

Honor. 


as to 


7 


article that 
9 

that I 

10 

advertised 

11 

than these 
12 

13 

14 

15 

16 

17 

that. Is 

18 

19 

20 

youth? 

21 

22 

items, point 


that 

as you move up from .32 you get 4 percent youth 
and it moves up to 92 at 34 percent readership, 
five brands — 

MR. WEBER: Object on foundation. Your 

THE COURT: I'll sustain the objection 

form. It is not a proper form of question. 

Q. Were you aware of the conclusion in this 

these brands advertised these five youth brands 

mentioned, Marlboro including Camel, more often 

in magazines that had a larger youth readership 

other brands? Were you aware of that? 

MR. WEBER: Same objection. 

THE COURT: Overruled as to that. 

Were you aware of that conclusion. 

THE WITNESS: No. 

Q. And it is your testimony that you don't do 

that right? 

A. I don't do what? 

Q. Don't particularly pick magazines to target 
A. No, we do not. 

Q. You talked about some things, promotional 


23 of sale, coupons, promotional allowances. Do 

you remember 

24 that? 

25 A. Yes. 
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1 

sale, are you 
2 

the retail 

3 

4 


Q. Okay. Now, when you talk about point of 

talking about where cigarettes are sold right at 

shop? Is that right? 

A. That's right. 
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5 Q. Okay. Now, when you talk — do the 


cigarette companies 

6 ask the retailers and the convenience stores to 

put the 

7 cigarettes out from behind the counter? Is that 
one of the 

8 things that you request the retailers to do and 


pay for? 

9 A. We, in convenience stores, we ask them to 


put displays 
10 
11 

that right? 

12 

competitive 

13 

of smokers 

14 

because 

15 

the Camel on 

16 

instead of 

17 

18 

know that in 

19 

highest rate 

20 

in the 

21 

22 

23 

24 

25 

which you've 


of our products on the counter. 

Q. So that people can have easy access; is 

A. So that people will see our brand. And a 

smoker will walk in, and that 32 to 40 percent 

who do temporary switching, a lot of that occurs 

when they walk into the retail store, they see 

display and so they pick up Camel that day 

Marlboro. 

Q. Okay. And you don't do that — and do you 

convenience stores that cigarette theft is the 

of shrinkage that those convenience stores have 

United States? 

A. I don't know that, no. 

Q. Have you ever heard that? 

A. I can't say as I have. 

Q. Do you pay these promotional allowances 
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1 identified as your largest expenditure or 
largest when you 

2 took out the pie chart from the FTC — do you 
remember that? 


3 A. Yes. 

4 Q. — that you have promotional allowances 
where your 

5 largest item — do you remember that? 

6 A. Yes, I do. 

7 Q. And what was the total expenditures that 

the industry 

8 was spending on promotional items? 

9 A. You mean the Promotional Allowances 


category? 

10 Q. Yes. 

11 A. I think it was like a billion eight. 

12 Q. And the total expenditures exceeded 4.8 
billion, is 

13 that right? 

14 A. I don't remember the total number. 

15 Q. And are these promotional allowances given 

to these 

16 retailers at all for loss, for loss or theft of 
the product 
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17 

18 

19 

20 

every company 
21 

policy. If 
22 

23 

24 

25 

item in the 


at all? 

A. No. The — no. I don't believe so. 

Q. Not at all? 

A. Well, I don't know. I don't know what 

does, so I can't say. I don't think that's our 

you're asking about our company. 

Q. You don't know, though; is that right? 

A. I'm not really sure. 

Q. Coupons. You talked about coupons being an 
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1 pie chart. Do you remember that? 

2 A. Yes. 

3 Q. Now, the coupons lower the price. They're 

not 

4 actually — you said that those were 
out-of-pocket dollars; 

5 they weren't, right? 

6 A. I don't know what you're saying. 

7 Q. When you took a look at the FTC chart, 
there was a 

8 slice of the pie that said Coupons. Do you 
remember that? 

9 A. Coupons and Retail Value ads. 

10 Q. The coupons are to lower the price for the 

customers, 

11 is that right? 

12 A. That's correct. 

13 Q. Do you have any understanding of whether 

there is 

14 a — do you know what price elasticity is? 

15 A. Yes, I do. 

16 Q. Do you have an understanding that children 

are more 

17 affected by the price of a product? The higher 
the price, 

18 the harder it is for them to purchase, et 

cetera? 

19 A. Yeah. I have read, again, some outside 
studies on 

20 that. I think not studies, but comments, maybe 
read it in 

21 the media. I don't really know. I have — I 
don't study 

22 underage smokers or underage people, period. We 

look at 

23 adult smokers. 

24 Q. So you haven't seen anything like that at 
RJR analyzing 

25 the price elasticity for kids versus adults? 
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1 A. Not in the normal course of business. As a 

result of 

2 litigation, I have seen some old documents, but 
not in the 

3 normal course of business, no. 

4 Q. In other words, they were shown to you at 
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deposition 

5 and things like that? 

6 A. That's correct. 

7 Q. So it was within the knowledge of the 
company that 

8 children are more affected by the lower the 
price a product 

9 is than adults? 

10 A. I don't know if that conclusion is true, 
and I can't 

11 say that the company knew that. I have seen 
Individual old 

12 documents from 20, 30 years ago where an 
Individual wrote 

13 something on it. I can't speak about the 

company. 

14 Q. Okay. You talked about a Mr. Tucker, and 
you said he 

15 wasn't part of the Camel part of the campaign. 

Is that 

16 right? 

17 A. He was not involved with the development of 

the Joe 

18 Camel campaign. 

19 Q. Who was Mr. Charles Tucker? 

20 A. I don't know. I have never met him. 

21 Q. You have never met him? 

22 A. No. 

23 Q. Let's take a look at Exhibit 1360. This is 

a 1974 

24 presentation to the board of directors of RJR. 
You weren't 

25 there at that time, is that right? 
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1 A. No. 

2 Q. And it's by Mr. Tucker to the board of 
directors. 

3 And if we could take a look at the first 
page in. It 

4 talks about the next 25 years for the company, 
so that would 

5 be 1974 until the year 2000. There at the 
bottom if you 

6 take a look for at least the next 25 years. Do 

you see 

7 that? 

8 A. Yes, I see that. 

9 Q. And it talks about as seen by this chart — 

the chart 

10 up above — they will represent 27 percent of 
the population 

11 In 1975. They represent tomorrow's cigarette 
business. As 

12 this 14 to 24 age group matures they will 
account for a key 

13 share of the total cigarette volume, for at 
least the next 

14 25 years. 

15 Did you have any knowledge that that is 

what the 

16 company thought in 1974? 
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17 

the course of 

18 

19 

20 
21 

— that the 
22 

for the next 

23 

24 

25 

This is a 


A. I had never seen this document except in 
litigation. 

Q. And that was the first time you'd seen it? 
A. Yes. 

Q. And nobody talked to you about that was the 

14 to 24 age group was going to be a key market 

25 years of the company? 

A. No. Quite the contrary. 

Q. Okay. If we could flip to Exhibit 1514. 
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1 

got to the 
2 

for the period 

3 

4 

5 

6 

7 

least you got 

8 
9 

10 

during the 
11 

document when 
12 

13 

I only saw 

14 

15 

page 14, and 

16 

a draft 

17 

it talks 

18 

the 14 to 

19 

the smoking 

20 

successful new 
21 

is to be 

22 

23 

when you 

24 

25 

seen the draft 


1976, April 1976 — again, a document before you 

company — planning assumptions and forecasts 

1977 to 1986. Do you see that? 

A. Do I see the document? 

Q. Yes. 

A. Yes. 

Q. And it talks about a period when you, at 

to the company in 1982, '81? 

A. '82. 

Q. '82. So it talks about at least four years 

period you were there. Did you see this 
you 

got to RJR? 

A. No. I hadn't — again, this is a document 
in the course of litigation. 

Q. Okay. And if we flip into this document, 

we take a look at the yellow part, now this was 

document. This was not the final document, and 

about evidence is now available to indicate that 

18 year old group is an increasing segment of 

population. RJRT must soon establish a 
brand 

in this market if our position in the industry 

maintained over the long term. 

So you never saw the draft of this document 

first got to RJR? 

A. No. In the course of litigation I have 
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1 and I have seen the final document which removes 

this 

2 language. 

3 Q. Did you know what you talked about times 
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you got before 

4 you got to RJR you talked about what was going 

on in the 

5 company at least in 1980. Did you know what was 

going on 

6 with RJR's brands in the mid '70s? 

7 A. I don't know what you mean by going on. 

8 Q. Did you know what was happening to RJR's, 

let's say, 

9 share of market, SOM, versus Marlboro? 

10 A. You know, I'd have to go back and look at 

the data, but 

11 sure, I've seen share of market data. Our total 
share, the 

12 company share? 

13 Q. Now, isn't it true that during that time 
period, in 

14 fact Winston was coming down and Marlboro was 
going up past 

15 Winston during that? Do you have a general 
understanding of 

16 that? 

17 A. Generally I think that Winston probably 

peaked in 

18 share, I think it was in the mid 70s, I think. 

19 Q. Right around the time this memo was 

written? 

20 A. I don't know the exact year, but probably, 
you know, 

21 mid '70s. 

22 Q. And when you say peaked, what do you mean 

by that? 

23 A. It reached its highest share and then 

started going 

24 down. 

25 Q. And when was that? 

Beasley - Cross/Coughlin 
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1 A. I think, you know, approximately maybe 16. 

2 Q. And who went up? 

3 A. What were all the other brands growing at 

the time? 

4 Q. What was Marlboro growing at? 

5 A. I don't know. 

6 Q. So nobody told you this when you got to the 

company 

7 that the 14 to 18 year old group was an 
increasing segment 

8 of the smoking population that RJRT had to get 

ahold of? 

9 A. No. The final draft of the document didn't 

have that 


10 

in 

it. 



11 

Q. 

That's 

right. It didn't. 

It was deleted 

12 

A. 

Okay. 



13 

Q. 

Before 

it was circulated. 

But you never 


saw the draft 

14 while you were there? 

15 A. The draft or final. 

16 Q. Okay. Let's take a look at Exhibit 1730. 
This is a 

17 document dated October 31, 1977, by Mr. T.L. 
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know who he is? If we could blow up the top 


Ogburn. Do you 
18 

part? 

19 A. Well, that name sounds familiar, but I 


can't really 
20 
21 

trend in 

22 

are drawn 

23 

24 

25 

litigation I 


place it. 

Q. It says, this memo is the annual update of 

share of smokers by the age group. Trend data 

from the April NFO panels. 

Do you know what the NFO panels are? 

A. Because of litigation, in the course of 
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1 

2 

what the 

3 

4 

5 

6 

smokers which 

7 

usual brand 

8 

usual 


tracking system 
10 

to see what 


have become aware of it, yes. 

Q. So prior to the litigation, you didn't know 

NFO panels were? 

A. No. 

Q. What are the NFO panels? 

A. We have a system for tracking share of 

tracks how many smokers pick our brands as their 

and how many smokers pick other brands as their 

brand. That's called a summary of smoker 

We track adult smokers 18 years and older 


11 every smoker chooses as a brand. 

12 My understanding is in the course of 
litigation that 



13 

NFO 

panel was what predated the system we have 

now. 

that 




14 

that's how they tracked brand share of smokers 

before I got 




15 

with the company. 


16 

Q. 

And who do you have now? Age Mix? 


17 

A. 

It's called RJR Tracker. 


18 

Q. 

Now it's called RJR Tracker? 


19 

A. 

Really, as far as I can remember I think in 

' 82 

or 




20 

close to then, that's what I remember is RJR 

Tracker. 




21 

Q. 

Is it an outside agency that brings the 

data 

to you? 




22 

A. 

It's an outside agency that collects the 

data 

Yes. 




23 

Q. 

Let's take a — now, who would have ordered 

what 

data 




24 

to 

get from that outside agency? Is it RJR who 

sets 

the 




25 

parameters? 
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1 

A. 

You mean today, are you asking me or — 


2 

Q. 

Let's talk about this NFO panels first. 


just as you 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



3 were getting to the company. 

4 A. I have no idea in 1977, and in 1982 when I 

came to the 

5 company, all I saw was the results. I have no 

idea who 


6 

7 

8 

litigation I've 
9 

him. I've 


ordered what. 

Q. So do you know who Mr. Tredennick is? 

A. No. I never — again, in the course of 

seen his name on documents, but I don't know 


10 never met him. 

11 Q. So if he testified that it was RJR who set 

the 


12 

is that 


parameters, you'd have no reason to doubt that; 


13 right? 

14 A. I don't have any basis to disagree with 
him. I wasn't 


15 

16 

17 

because of the 

18 

the younger 14 

19 

from one 

20 
21 
22 

23 

switching? 

24 

smokers, and 

25 
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1 

about this? 

2 

have seen 

3 

people 14 

4 

were 


5 

maybe that's 

6 

7 

8 
9 

right? With 
10 
11 


initial. 

12 

came on 


13 

14 

15 

know that he 

16 


there. 

Q. Let's take a look at the first paragraph. 
Highlighted. It talks about here, perhaps 
ir 

higher susceptibility to fads, peer pressure, 

to 18 smokers show frequent short-term changes 

brand to another. 

Is that referring to switching? 

A. I don't know what it refers to. 

Q. Do underage smokers show — have a lot of 

A. I don't know, because we only track adult 

the only data I have is adult smokers. 

Beasley - Cross/Coughlin 

Q. So you have no idea how they knew in 1977 

A. Well, again, in the course of litigation I 

old documents that show that they were tracking 

to — well, I can't remember the ages, but they 

gathering some brand share tracking data, so 

where they got it from. I don't know. 

Q. You know who Jerry Long is, right? 

A. Yes, I do. 

Q. And it's actually Gerald H. Long; is that 
a G? 

A. Gerald with a G. I don't know his middle 

Q. Okay. And he was the head of RJRT when you 

board; is that right? 

A. President. 

Q. He was the president? And now, did you 
was the head of the international, RJR 
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International before 

17 he came to the domestic company? 

18 A. No. 

19 Q. You had no idea about that? 

20 A. No. 

21 Q. Did you know that he had dealings actually 

with the 

22 funny French Camel Light you talked about when 
he was at RJR 

23 International? 

24 A. No. 

25 Q. Let's take a look at Exhibit 2080. And if 

we could 
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1 

blow up that whole document and just get a 

little closer 

to 


2 

it. 


3 


Do you know who Mr. E.A. Horrigan is? 

4 

A. 

Yes . 

5 

Q. 

And it talks about RJRT France, Funny Camel 

Program. 



6 

Do 

you see that? 

7 

A. 

I see that. 

8 

Q. 

That poster you were showing around, that 

was the funny 



9 

French Camel, right, the poster you sent around 

to do the 



10 

focus groups, the initial focus groups? 

11 

A. 

I believe it's the same thing. Could you 

put the date 



12 

up 

when this was written or — 

13 

Q. 

This was written on December 17, 1979? 

14 

A. 

I guess I don't have a basis to know it was 

the same 



15 

thing, but I'm assuming it was. 

16 

Q. 

Well, you knew that the poster you were 

sending around 



17 

came from France, right? 

18 

A. 

Right. 

19 

Q. 

And you knew it had been banned in France, 

right? 



20 

A. 

Not banned, no. 

21 

Q. 

That there was a criminal prosecution and 

it was banned 



22 

in 

France? 

23 

A. 

That — well, my understanding of what 


happened in 

24 France, since the course of litigation, not 
while I was 

25 developing the campaign, is that in France there 
was a rule 
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1 that you couldn't show humans smoking. And the 

French 

2 government interpreted this poster, because the 
Camel had a 

3 cigarette in his mouth, as a human smoking. 

4 Q. So you believed it was because you couldn't 
show human 
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5 smokers that RJRT was prosecuted? 



6 

A. 

Yes . 



7 

Q. 

And did you know 

— if we could see that. 

Mr. 

Long's 





8 

name at the bottom of 

this memo — that Mr. Long 

had 

written 





9 

to 

Mr. Horrigan that we should document the 

results just 





10 

because it may become 

of extreme importance to 

RJR 

both in 





11 

the 

United States and 

other countries? 


12 


Do you see that? 



13 

A. 

Yes, I do. 



14 

Q. 

Did anybody tell 

you about what happened? 

Did 

either 





15 

Mr. 

Long or Mr. Horrigan sit down with you when 


you had that 

16 poster in, what, '87 and say, you know, we had a 

lot of 

17 problems in France over this, we got fined? It 
was banned? 

18 Nobody said that to you when you — 

19 A. No. 

20 Q. Okay. Let's switch over to Exhibit 1261. 

Do you know 

21 who DFS — do you know who DFS is? 

22 A. I believe in the course of litigation I've 
seen this 

23 memo, so I think it's Dancer Fitzgerald Sample, 
or something 

24 like that. 

25 Q. It talks about the French advertisement for 

Camel 
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1 


if not 

2 

and aims 

3 

attract. 

4 

French Camel 


5 

anybody 

show 


6 


7 

litigation. 


8 

refer to 

the 


9 

pair of 

blue 


10 

it. And 


11 

believe. 

12 


13 

Camel. 

This 


14 


15 

it says. 

It 


Filters is a wash. It would work equally well, 
better, for it is about as young as you can get 
right at the young adult smoker Camel needs to 
Did you have any understanding about the 
filter ads that this is referring to? Did 

you 

this memo before you embarked on that campaign? 
A. No. I've seen the memo in the course of 

This is the middle page of it. It does not 

French Camel poster. This is an ad which is a 

jeans that has a Camel stamped on the pocket of 

this is just the middle page of the document, I 

but — 

Q. This is a different — this is a different 

is the French Camel filter ad campaign versus — 
A. Right. This is a French advertisement as 
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16 

17 

18 

memo, this 

19 

whole memo, 

20 
21 

know where 
22 

look at 

23 

book? 


24 


25 


in? 


had nothing to do with the French poster. 

Q. Nothing at all to do with it? 

A. Not to my knowledge. If you pull the whole 

is just one page of the memo. If you pull the 

you can — 

Q. Okay. We'll do that in a minute. Did you 
the books that the French Camel — if we take a 
Exhibit 4247 A — have you ever seen this Pilote 
A. No. 

Q. The book the French Camel was advertised 
Beasley - Cross/Coughlin 
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1 

2 

of book that 

3 

4 

5 

6 

7 

8 
9 

that ad? 

10 

11 

elmo — and 
12 

like Mad 

13 

was being 

14 

15 

16 

told you 

17 

18 

19 

got to the 

20 

share, the 14 
21 
22 

have been with 

23 

track 

24 

25 

underage 


A. No, I have not. 

Q. Do you have any understanding of what type 
is? 

A. No, I don't. 

Q. Have you ever seen it? 

A. No, I've never seen it. 

Q. No? 

A. No. 

Q. Nobody showed it to you when you pulled out 
A. No. Never seen it. 

Q. If we take a look at — if we turn on the 

if we could — that is an satirical magazine 

Magazine. Did you know that, that was where it 

advertised in over in France? 

A. No. 

Q. No? So neither Mr. Long nor Mr. Horrigan 

about that? 

A. No. 

Q. What was the market share of — when you 

company in 1982, what was the underage market 

to 17 year old market share, of the Camel brand? 
A. I have no idea. Again, from the time I 

the company, we track adult smokers. We do not 

underage smokers. 

The only way I would have any idea of what 
Beasley - Cross/Coughlin 
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1 

2 


track of what 


3 


might be is from a government study, so I don't 
Q. And did you — did the go out and keep 
the government — what you say the government 
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was publishing 

4 

5 

developed on 

6 

because of the 

7 

looked at the 

8 
9 

a look 

10 

is a 1976-77 
11 

RJR. 14 to 17 
12 

13 

14 

says — 

15 

has 1 

16 

throughout the 
17 
an 


as far as the underage smokers? 

A. Not to my knowledge. Once the controversy 

the Joe Camel campaign and I got involved 

Federal Trade Commission investigation, then I 

government studies; but prior to that, no. 

Q. Let's take a look at Exhibit 1525, and take 

at — this is 1525 and it is an — I believe it 

document tracking total younger smokers from 

year old smokers. Do you see that? 

A. I see the document that says that. 

Q. This was produced from RJR's files, and it 

there is an asterisk there in 1976. It actually 

percent as strict 1 percent, 1 percent 
years. 

And then down here it explains, if there is 


18 asterisk — 

19 MR. WEBER: Your Honor, I'd object. 
It took me a 

20 moment to catch up. I don't have that on your 

designation 

21 list. 

22 MR. COUGHLIN: I designated it 
yesterday. Your 

23 Honor. 

24 MR. WEBER: I don't have this on the 


list. I 


25 don't have the document with me. And there 

hadn't even been 
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1 a description of what the date — I think he 


gave a two-year 

2 period for the date. 

3 MR. COUGHLIN: It covers actually — 

4 THE COURT: Do you have an extra copy 


you can give 

5 Mr. Weber? 


6 MR. COUGHLIN: I do. 

7 Q. Do you have any — is there any reason for 
you to doubt 

8 that the underage smoking, let's say, segment or 

share of 

9 market for Camel at this time period was less 

than 5 

10 percent — less than .5 percent? 

11 A. I have no idea. 

12 THE COURT: And someone is getting an 
extra copy 

13 for Mr. Weber? 

14 Q. When you came to the company, did you have 

any 

15 understanding that Philip Morris, Marlboro's 
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brand was 
16 

17 

18 

this is 

19 

29, 1979. It 

20 

age 

21 

market. 

22 

23 

24 

you got to 

25 
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1 

was on 

2 

3 

4 

5 

Let's skip 


7 

a July 18, 


see that? If 
9 

10 

11 

adult 

12 

there at the 

13 

14 

15 

by-product of 

16 

made to 


17 

marketing 

18 

19 

20 
21 

they still 
22 

year olds, on 

23 

tracking it? 

24 

the company 

25 

looked at was 


dominating in the 17 and under category? 

A. No. 

Q. No? If we take a look at Exhibit 1976, 

actually a Philip Morris document dated March 

says: Marlboro dominates in the 17 and younger 

category, capturing over 50 percent of this 

Do you see that? 

A. I see the document. 

Q. Do you have any understanding of that when 
RJR in 1982? 

Beasley - Cross/Coughlin 

A. Absolutely not. The only information I had 
adult smokers. 

Q. And nobody told you about that? 

A. No. 

Q. If we could take a look at Exhibit 2104. 
that. 

Let's take a look at Exhibit 2171. This is 

1980 memo from Mr. Moore to Mr. Long. Do you 

we could bring it up? 

A. Can you — 

Q. It says: Teenage smokers 14 to 17 and new 
smokers and quitters. Do you see that? Right 
top? 

A. Right. I see that. 

Q. Now, it says that this data is a natural 

tracking adult smokers and no special effort is 

gather this data, and it is not to be used for 

strategy purposes. 

Do you see that there? 

A. I see that. 

Q. Okay. Now, was that still going on, were 
gathering data when you got to RJR on 14 to 17 
the 14 to 17 year old segment of the market 
A. No. As I told you, from the time I joined 
in 1982, almost 17 years now, all I had ever 
Beasley - Cross/Coughlin 


2819 

1 adult smoking data. All that we ever tracked 

was adult 
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2 smoker data, and I only became aware of this 
because of 

3 litigation. 

4 Q. And Mr. Long, he was the head of the — 
well, he wasn't 

5 the head of the company in 1980, but he was the 

head of 

6 marketing in 1980? Is that right? 

7 A. I don't know. I wasn't at the company. 

8 Q. Okay. If we switch over to the next 
document, 2172. 

9 This is a July 18, 1980 document. And if we 
take a look 

10 here at smoking among the — if we blow up the 
highlighted 

11 part — smoking among the 14 to 17 age 
group/aging. Do you 

12 see that? 

13 A. I see that. 

14 Q. It says RJR is continuing to lose share 

among teenage 

15 smokers with 19.9 percent of the teenage smokers 
in the fall 

16 of 1979 versus 21.3 in the spring of 1979. 

17 Do you see that? 

18 A. I see the document that says that. 

19 Q. And that both Winston and Salem have been 


steadily 

20 

21 

22 

23 

page, it talks 

24 

Philip Morris 

25 

right before 


losing share among this age group. 

Do you see that? 

A. I see the document says that. 

Q. Okay. And if we flip over to the next 

about Philip Morris. Do you see that? How 

continues to gain in this time period? This is 
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1 you get to the company. Marlboro, which had a 
52 percent 

2 share of teenage smokers in the fall of 1979 
accounts for a 

3 large portion of Philip Morris's share among 
teenagers. Do 

4 you see that? 

5 A. I see the document. 

6 MR. WEBER: I object to this. 

7 THE COURT: You need to ask a 

question. 

8 Q. Did Mr. Long talk to you about the 
tracking, these 

9 tracking studies, when you got to the company? 

10 A. No. 

11 Q. Okay. Let me show you what's marked as 

2176 . 

12 I think that you might have talked about 
this on your 

13 direct, this July 22, 1980 memo. If we could 
blow this 

14 portion up. This is a memo from Jerry Long to 

Mr. E.A. 
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15 

16 

17 

18 

department. 

19 

smokers 14 to 

20 

from the 

21 

the numbers 
22 

19.9. Do you 

23 

24 


25 


using that 


Horrigan. Do you see that? 

A. Yes, I see that. 

Q. And what does MDD refer to? 

A. I believe it is the marketing development 

Q. And it talks about the report on teenage 

17, and it talks about Marlboro had a 52 share 

other document, 52 percent, and it talks about 

that are RJR's total share declined 21.3 to 

see that? 

A. I see the document says that. 

Q. Now, those other documents talked about not 
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1 for marketing. Do you remember that? 

2 A. The other document you showed me? 

3 Q. Yes. 

4 A. Yes, I remember that. 

5 Q. And yet here Mr. Long says hopefully our 

various 

6 planned activities that will be implemented this 

fall will 

7 aid in some way in reducing or correcting these 
trend, and 

8 he's referring to the decline in RJR teens 14 to 
17 market, 

9 do you see that? 

10 A. No. I don't know what he's referring to. 

I think that 

11 the memo is confusing, and to know what he's 
referring to 

12 you would have to have Mr. Long. 

13 Q. Okay. So he never talked to you about the 
decline in 

14 market share and their activities to try to turn 

that 

15 around? 

16 A. No. 

17 Q. In fact, the brand, when you got to the 
company in '82, 

18 we took a look at some of the ads that you 
talked about and 

19 you said it was a poor imitation of the Marlboro 

man or 

20 something — what did you say about those ads? 

21 A. That is similar. 


22 

implemented 

23 

image, and they 

24 

25 

just 


Q. All right. And that in fact they'd 

campaigns that just didn't have that cowboy 

weren't successful, were they? 

A. Well, I wasn't speaking to history. I 

Beasley - Cross/Coughlin 
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1 speaking to when I was on Camel in 1984 and the 
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Bob Beck 

2 

effective, 

3 

was an 

4 

5 

— it did 

6 

far as gaining 

7 

8 

company. At 
9 

had started to 
10 
11 

a look at 
12 

Mr. Hall. 


company. 


research, I 
21 

positive it 
22 

23 

of the 

24 

25 

Mr. Long was 


campaign was running, at that time, it was not 

and my view was that it was, you know, not — it 

imitation of the cowboy and not as good. 

Q. Okay. And in fact, that did not turn RJR's 

not turn the Camel brand's fortunes around as 

market share, did it? 

A. Again, I'll speak to when I came to the 

that time when I — in 1984 I think the brand 

decline but by 1987 it was definitely declining. 
Q. Did anybody talk to you about — let's take 

2202. It is a document September 29, 1980, from 


13 

Do 

you know who he is? 


14 

A. 

Yes, I do. 


15 

Q. 

Who is he? 


16 

A. 

You mean at this point in time 

or. 

17 

Q. 

In 1980? 


18 

A. 

I don't know, because I wasn't 

at the 

19 

Q. 

In 1982 what position did he hold? 

20 

A. 

I think in 1982 he was head of 

marketing 


think, but — at least later on he was. I'm not 
was when I joined the company. 

Q. And he's writing to Mr. Long, the president 
company, correct? 

A. Right. Again, when I got to the company 

Beasley - Cross/Coughlin 


1 president. I'm not sure about 1980. 

2 Q. Let's take a look at the highlighted 
paragraph. The 

3 title of that was Younger Adult Smoker 
Opportunity Analysis, 

4 New Brands. And it talks about most of u 


that peer 

5 

brand 

6 

insecure, they 

7 

friends are 

8 

dress, 

9 

smoke a brand 
10 
11 

simply not 
12 
13 


New Brands. And it talks about most of us agree 

group acceptance has a dominant influence on the 

choice of younger adult smokers. Socially 

gain reinforcement by smoking the brands their 

smoking, just like they copy their friends' 

hairstyle, and other conspicuous things. To 

no one has heard of — which all new brand names 
are — brings one the risk of ostracism. It's 

the in thing to do. 

Did anybody talk to you about taking an old 
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brand like 

14 Camel and repositioning it for the young market 

versus 

15 establishing a new brand? Did anybody talk to 
you about 

16 that when you got there in 1982 to begin with? 

17 A. No. 

18 Q. Did anybody talk to you about this 


phenomenon he 

19 describes here? 

20 A. I don't really recall that, no. When I 
went to the 

21 Camel brand as senior brand manager, it was 
already decided 

22 that the target was 18 to 24 adult smokers, 25 
to 34 adult 

23 smokers, and Camel smokers 18 to 50. So I 
didn't make that 

24 decision, they didn't talk to me about it. 

25 Q. So nobody talked to you about repositioning 
the Camel 
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1 brand? 

2 A. Right. That was my job, to reposition it, 

but the 

3 target was set. 

4 Q. The target was already set, the group 
targets for who 

5 to go after in the market? 

6 A. Right. 

7 Q. Okay. Let's switch over to the next 

exhibit, 2402. 

8 This is a March 25, 1982 document. When did you 

start at 


9 

10 

11 

talks about 
12 

you see 

13 

14 

15 

are? 

16 

17 

we could 

18 

12 to 17 on 

19 

20 

population 12 
21 

And it 

22 

see that? 

23 

24 

documents like 

25 


the company? 

A. In July of 1982. 

Q. This is just before you get there. It 

teenage smoking incidence and consumption. Do 

that? 

A. Yes. 

Q. Do you know who Mr. Wolf or Jeannie Marshal 
A. Yes. 

Q. Okay. And if we go into the document, and 
just take from the chart from total population 
down. 

Now, this document talks about the total 

to 17, it talks about the smokers age 12 to 17. 

breaks it out into the actual numbers. Do you 

A. I see what the document says. 

Q. Okay. Now, were you given access to 

this when you got there a couple months later? 

Beasley - Cross/Coughlln 
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1 A. No. If you look at this document, which I 
did because 

2 you designated it, you'll see that the source of 

this data 

3 is government data, and in 1982 there was a big 

federal 

4 excise tax increase, and the people on this memo 
were in the 

5 forecasting group, they were responsible for 
forecasting the 

6 company's volume, and they were using government 
data to, I 

7 believe, to try and do an accurate forecast of 

what the 

8 volume would be. 

9 Q. Did you talk to them about why they did 

this? 

10 A. No. I looked at the memo because you 
designated it. 

11 Q. And that excise tax that I designated and 
you saw it 

12 last night at least? 

13 A. That's right. 

14 Q. Had you ever seen it before? 

15 A. No. 

16 Q. And do you know if they were doing it at 
all because of 

17 the price elasticity that we talked about 
earlier, that 

18 children are more sensitive to price? 

19 A. Again, because I know who these people are 
and I know 

20 that Jeannie was involved with forecasting the 
company's 

21 volume. I think that's what it was about. But 
you know you 

22 would have to ask them specifically to be sure. 

23 Q. Do you know why they weren't doing it, why 

this 

24 document just came with the one page here and 
that they 

25 didn't do all the different age groups? 

Beasley - Cross/Coughlin 
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1 A. Well, probably, because we track adult 
smokers, so they 

2 probably had adult smokers, and they were trying 

to get an 

3 estimate of underage smokers for volume. 

4 Q. Well, at this time we just looked at about 

ten memos 

5 where they were tracking underage smokers, so 
before you go 

6 to the company, at least they were tracking 

underage 

7 smokers, right? 

8 A. I don't think that was volume. Remember, 

this is for 

9 volume forecasting purposes. They're trying to 

figure out 
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10 

how 

much, I think, volume the factories should 

make. That 



11 

wasn 

't volume. 

12 

Q. 

Right. The other part was the marketing 

department? 



13 

A. 

No. 

14 

Q. 

Wasn't it? 

15 

A. 

No, that was — well, you would have to go 

back to each 



16 

individual memo, but it was marketing research. 

I believe. 



17 

Q. 

And that's different from the marketing 

department? 



18 

A. 

Yes. Well, there's an overall. 

19 

Q. 

Don't they provide research to the 

marketing 



20 

department? 

21 

A. 

Sometimes. They have other support, as 

well. 



22 

Q. 

Okay. 

23 

A. 

I mean — (pause). 

24 

Q. 

Now, when you — did you have any idea when 


you got to 
25 

to keep 


the company in 1982 that RJR had made a decision 
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1 track of 12 to 17 year olds by aging them into 
the 18 year 

2 old group? Did you have any idea that the 
company was doing 

3 that? 

4 A. I don't know what you mean. I don't know 
what you're 

5 talking about. 

6 Q. Well, you knew that there was these 

government studies 

7 out there that were taking a look at smoking 
incidence. 


8 

9 

10 

11 

12 

a December 
13 

Monahan. Do 


right, of 12 to 17 year olds? 

A. No. 

Q. You didn't know that? 

A. No. 

Q. Let's take a look at Exhibit 2357. This is 
8, 1981 document from a Midge Barnes to a Mr. 


14 

15 

16 

17 

into NFO panel 

18 

19 

20 

recommend aging 
21 

panel data 
22 

smokers. 


you know who they are? 

A. Oh. Ellen Monahan, I knew who she was. 

Midge Barnes, I don't recall. 

Q. It talks about aging 18 year old smokers 

data. Do you see that? 

A. I see that. 

Q. It says, the purpose of this memo is to 
all known under 18 year old smokers into the NFO 
at age 18, and classifying them as continuing 


23 Do you see that? 

24 A. Yes, I see that. 
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25 


Q. 


Did that happen while you were there? 
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1 A. Not to my knowledge. We just track adult 

smokers. 

2 Q. Okay. Let's take a look at Exhibit 2692. 

This is a 

3 1984, February 29, 1984 report by Diane S. 
Burrows. Do you 

4 know who Diane Burrows is? 

5 A. Yes, I do. 

6 Q. And it's from Ms. Burrows to Mr. Long, the 
president of 

7 the company. Do you see that? 

8 A. I see that, although — yes, that's right. 

9 Q. Okay. And down here there is a copy list 

about who 

10 received this document. And I don't believe 


your name is 
11 
12 

13 

she gave a 

14 

remember that 

15 

16 

17 

gave the 

18 

19 

it was about 

20 


gave. 

21 

about this 
22 

Beasley 

23 

that she said 

24 


presentation 

25 


listed on that copy list, right? 

A. No, it's not. 

Q. Now, Ms. Burrows testified, though, that 

presentation and you were there. Do you 

presentation? 

A. Yes. 

Q. And so you were in the company when she 

presentation about this document? 

A. Well, it wasn't about this — I don't know 

this document, I went to a presentation she 

Q. Well, she talked about, testified it was 

document, and said I don't know what points Lynn 

took away from the presentation, I mentioned 

something nice to me at the conclusion of the 

to a bunch of people I didn't know. 
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1 Do you see that? 

2 MR. WEBER: Your Honor, I'd object to 
reading the 

3 testimony. 

4 THE COURT: You have to put it in the 

form of a 

5 question. 

6 Q. First of all, did you say something nice to 
Ms. Burrows 

7 after the presentation? 

8 A. I hope I did but I don't recall. 

9 Q. And does that refresh your memory at all 

that it was 

10 about this document that she was talking about 

in her 

11 testimony given before this Court? 
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12 A. No. I went to a presentation, but you 
know, she would 

13 know if she gave it on a document or not, I 
wouldn't. 

14 Q. Okay. Well, let's take a look at it and 
see if it 

15 refreshes your memory. If we flip into the 
page, and if we 

16 could blow up the yellow part, now, this is 
1984, and you 

17 are at the company, right? 

18 A. Yes, I am at the company. 

19 Q. It says: The importance of younger adult 

smokers. 

20 Younger adult smokers have been the critical 
factor in the 

21 growth and decline of every major brand and 
company over the 

22 last 50 years. They will continue to be just as 
important 

23 to brands/companies in the future for two simple 

reasons. 

24 The renewal of the market stems almost 
entirely from 18 

25 year old smokers. No more than 5 percent of 
smokers start 
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18 year old 
2 

with age. 

3 

understanding 

4 


every ma]or 


If you asked 


I can't 


Burrows' 

11 

12 

that brand 

13 

agree that 

14 


15 

16 

driven the 


after the age of 24. And the brand loyalty of 

smokers far outweighs any tendency to switch 

My question to you is, is that what your 

was, that it was the younger adult smokers that 

critical factor in the growth and decline of 

brand for the previous 50 years? 

A. I don't know about the previous 50 years. 

me what my opinion is, I can give it to you, but 

give it to you in 50 years. 

Q. I'm just asking you if you concur with Ms. 
statement there? 

A. You know, I agree and disagree. I agree 
loyalty is important, which she is saying, and I 
younger adult smokers have driven the success of 
brands. 

There are a lot of brands they haven't 

success of. There are some brands they have. 

So, you know, mixed bag, but certainly — 

Q. It talks about here that Marlboro and 


Newport are the 

20 only two younger adult growth brands in the 

market have no 
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21 

need 

for switching gains. 


22 


Do you see that? 


23 

A. 

I see the document says that. 


24 

Q. 

That was 1984 when you were there, right? 


25 

A. 

I was at the company. 
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1 

Q. 

Right. 


2 

A. 

Right. 


3 

Q. 

You didn't have any understanding of what 

was going on 




4 

with 

Marlboro and Newport? 


5 

A. 

I didn't say that. Are you asking me? 


6 

Q. 

Yes, I'm asking you. 


7 

A. 

I suspect I had a general understanding of 

what was 




8 

going on with Marlboro and Newport back in 1984, 

you mean? 




9 

Q. 

And that they were gaining all their market 

share 

from 




10 

younger adult smokers? 


11 

A. 

I don't think that's true. And that 

doesn 

't say that. 



12 

Q. 

You didn't believe that? 


13 

A. 

No. It's not a matter — it doesn't say 

that. 





14 

Q. 

Okay. 


15 

A. 

It doesn't say that they weren't getting 

switching from 




16 

other age groups. It says they don't need to. 


17 

Q. 

Did they need to for their growth? 


18 

A. 

I don't know. 


19 

Q. 

You don't know? 


20 

A. 

No. 


21 

Q. 

Were they ahead of — was Marlboro ahead of 

Camel 

at 




22 

that 

time? 


23 

A. 

Yes. Marlboro — you mean, an absolute 

size. 

was 




24 

Marlboro a bigger brand? 


25 

Q. 

Yes? 
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1 

A. 

Yes. 


2 

Q. 

It had a bigger share of the market? 


3 

A. 

Yes. 


4 

Q. 

Can we flip over to the next page? And we 

go to 

the 




5 

highlighted part. 


6 


It says: In every sense, companies with 

stronger 




7 

younger adult brands hold high ground, standing 

above 

the 




8 

increasingly difficult and costly battle for 

switchers 




9 

today. 


10 


Was that true? Was it more costly to get 

switchers 




11 

than 

the younger adult? Than younger adults. 

new younger 




12 

adults? 
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13 

who are 

14 

switch who is 

15 

16 

switch in the 

17 

18 

for Camel the 

19 

smokers. And 

20 

18 to 34. 

21 

been there 
22 


A. Again, we only market to people who smoke 
adults, and it is harder to get someone to 
older than who is 18 to 24. 

Q. So you're only trying to get somebody to 
age of 18, 18 to 24? 

A. Well, no, not just 18 to 24. As I said, 

target was 18 to 24, 25 to 34 competitive 
in 

fact, we switched people in the whole age range 
Q. And when you were there and since you've 
you've been trying to avoid to get anybody in 


the underage 

23 market, the 12 to 17; is that right? 

24 A. We only market to adult smokers. 

25 Q. Okay. Let's switch over to the next 

highlighted page. 
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1 

If you could 

blow that up. It 

volume. 



2 

Younger 

adult smokers are 


of 

studies, 


3 replacement smokers. 

Appendix 


Repeated 


talks about 
the only source 
government 


4 

5 

6 

7 

8 

studies. I'm 
9 

a basis. 


B, have shown. 

Do you see that? 

A. I see the document says that. 

Q. Do you disagree with that? 

A. I haven't, you know, seen the government 

not sure what she's concluding, so I don't have 


10 


Q. Well, isn't it true that new smokers are 


the only 

11 source of replacement smokers for the people 
that die and 

12 quit every year? 

13 A. Well, like in any — I'm not sure what you 

mean because 

14 in any product category, obviously there are 


people who quit 


15 

16 

using it as 

17 

you could 

18 

19 

20 

statement. It 
21 

start after 
22 

23 

gave about 

24 


using it, and people who start using it. 

Now, if you consider the people who start 

replacements for the people who quit using it, 

generally say that. But I mean, that applies to 
everything. I'm not sure I — (pause). 

Q. I'm just asking if you agreed with her 

says less than one third of smokers, 31 percent. 


the age of 18. 

Did you hear that in the presentation she 


this document? 
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25 


A. 


No, I don't recall that. 
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1 

2 

3 

started after 

4 

5 

6 

Appendix B and 

7 

smokers are 

8 

refers to an 
9 

10 

chart, blow 
11 
12 

replacement 

13 

14 

15, 16, 17, 

15 

16 

17 

actually 

18 

19 

from Ms. 

20 

that she 

21 

22 

23 


Q. You didn't recall that? 

A. Hm-hm. 

Q. Or that only 5 percent of the smokers 
the 

age of 24? You didn't recall that? 

A. I don't recall that. 

Q. Let's take a look at, if we can, look at 

see what she's talking about. The younger adult 

the only source of replacement smokers, and she 

Appendix B. If we could take a look at that. 

And if we could, first, take a look at her 

that up. 

It says: Younger adults importance as 
smokers. 

And here it tracks, it looks like, 13, 14, 

18 year olds. Do you see that? 

A. Do I see this document? Yes. 

Q. Let's look at the chart underneath it where 

the numbers are coming out. 

Do you remember receiving this information 

Burrows about who was starting to smoke and when 

had gathered from government studies? 

A. No, I did not. I didn't receive it. 

Q. Do you remember the presentation was about 


younger 

24 

replacement 

25 


adult smokers were the only source of 
smokers? 


A. No. 
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1 

2 

3 

that any 

4 

year olds 

5 

even. 

6 

7 

8 
9 

true in 1984. 
10 

Let's go to 
11 

year old 

12 

franchise into 


Q. If we could go back into the document. 

If we could go to the next page. 

She says here in this document, this means 

brand/company which is underdeveloped among 18 

must achieve net switching gains just to break 

Do you see that? 

A. I see what the document says. 

Q. Was that true in 1984? 

A. I think that's probably — was probably 
Q. Okay. Let's take a look at the next page, 
the highlighted portion. It says: Incoming 18 
smokers and the movement of its existing 
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13 

smoking 

14 

15 

16 

17 

gains are 

18 

appears to 

19 

20 

after going to 
21 
22 

23 

18 year old 

24 


older age brackets can explain all of Marlboro's 

share gains in the past four years. 

Do you see that? 

A. I see what the document says. 

Q. Among smokers 25 plus, all of Marlboro's 

attributable to this aging movement. Switching 

have had no net long term effect. 

Did you come to an understanding of that 

Ms. Burrows presentation? 

A. No. I don't recall that. 

Q. Okay. Now, when she talks about incoming 
smokers, that is smokers that were 12 to 17 


before they turn 

25 18, 

right? 


those are the incoming smokers; is that 
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1 

track 

2 

old 


3 

4 


they were 

5 

call them 

6 

document, in 
7 

know what 


A. I think what she's talking about is if you 
adult smokers each year, there's a group of 18 
adult smokers. 

Q. We saw that earlier RJR memo where it said 

going to age everybody into the 18 year olds and 

continuing smokers. Do you remember that 
1981? 

A. This is in 1984. I'm with the company. I 


8 

9 

10 

next page. 

11 

highlight — it 
12 

going for it. 

13 

younger 

14 

big first 

15 

16 

17 

18 

time when — 

19 

you remember 

20 
21 


we're doing. 

We track adult smokers 18 years and older. 
Q. Let's switch over to the next document, the 

This is a chart — if we could go to the 

says Marlboro has the band wagon effect still 

In fact, the trend over the decades has been for 

adult smokers to increasingly cluster behind one 

brand. 

Do you see that? 

A. I see what the document says. 

Q. All right. Well, you were there at this 

and you got presentation of this document. Do 

this chart at all? 

A. I didn't get this document. As you can 


see, I was not 


22 

copied on it. 

gave. 


23 

Q. Okay. Do 

how Winston 


24 

had peaked, I 
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you said, 

25 mid '70s, and then started to decline? 
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1 

presentation, 

2 

3 

smokers, is 

4 

5 

it wasn't 


A. I don't remember if she said that in the 
but I believe that's true. 

Q. Okay. And decline among the younger adult 
that what caused it to decline? 

A. I think what caused it to decline was that 


6 

Marlboro 

7 


Winston had, 
8 

of the 

9 


Winston 


relevant anymore. Adult smokers preferred 
products. Marlboro had a better campaign. 

you 

know, old advertising. It was out of date, kind 
situation Camel was in 1987. I think that's why 


10 

11 

because it was 
12 

they said in 

13 

14 

impression of 

15 

introduced it 

16 

popular 

17 

a filter on 

18 

19 

groups, that 

20 

Winston 

21 

filters, 

22 

was "Winston 

23 

meant it has a 

24 

25 

Exhibit 2467. 


declined. 

Q. Okay. So Marlboro's rise here wasn't 
dominating in the 17 and under category like 
their own document? 

A. Again, I don't look at underage data. My 

Winston's success is that in 1954 when it was 

was the first filtered cigarette that was 

nationally. It was the first cigarette that had 

it. They were all like nonfilters before that. 
And it was broadly accepted across age 

many, many people came to Winston, switched to 

because they were smoking cigarettes that had no 

and Winston had a filter and Winston's campaign 

tastes good like a cigarette should," which 

filter but it still tastes good. 

Q. Okay. Could I have you take a look at 
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1 This is a September 20, 1982 document. It talks 
about price 

2 elasticity among younger adult smokers. 

3 Now, you were at the company then, right, 
in July of 

4 1982? 

5 A. Yes. 

6 Q. You came? And it talks about our 

forecasting group has 

7 determined that the younger adult smokers, 

particularly 
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8 younger adult male smokers, tend to be very 
price sensitive. 

9 Do you see that? 

10 A. Yes I see the document says that. 

11 Q. Okay. Now, do you know if this — that the 

definition 

12 that Ms. Burrows had in Appendix B in the 
earlier document 

13 which classified younger adult smokers going all 


the way 

14 

if that's 


down to, it appeared, to be age 13, do you know 



15 

what 

they're referring 

to here in the younger 

adult 

— in 





16 

the 

younger adult male 

smokers? Do you know 

that, 

if they 





17 

are? 




18 

A. 

If you could blow 

up the whole document. 

maybe 

I 





19 

could — 



20 

Q. 

Let's blow up the 

whole document. 


21 

A. 

— maybe I could ' 

get a context for it. I 

can' t 

really 





22 

read 

it though. 



23 

Q. 

Okay. I'll bring 

it in. I don't think it 


has an age 

24 

you got to the 

25 

was. 


on it. I was just wondering if you knew when 
company if they said anything what that category 
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1 

have a copy 
2 

3 

up, but thank 

4 

5 

were referring 

6 

thought that 

7 

information on 

8 


Ms. Burrows — I mean, Ms. Beasley, you 

there if you can't see that far away. 

A. Okay. I can see it now since you blew it 

you. But can you tell me what number that is? 
Q. I was just asking if you knew what they 

to when they talk about price elasticity. I 

you had said that you didn't receive any 

that. I didn't know if you had or not. Had 


you? 

9 A. No. I don't recall receiving that 

information. Is 


10 that what you're asking me. 

11 Q. Yes. Did you receive that information on 

price 

12 elasticity? 

13 A. In this document you mean in 19 — 

14 Q. Either this document or any form? 

15 A. No. I don't remember receiving any 
document on price 

16 elasticity in 1982, no. 

17 Q. When did you first receive such 

information? 


18 A. Well, you know, I can't say first, but we 
look at price 

19 elasticity as prices go up and reduced price 
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brands have 
20 

elasticity 

21 

increase 

22 

that we 

23 

I don't 

24 

was just an 

25 


been introduced in the marketplace, we look at 
between brands, and so, like, each time a price 
happens, then we estimate the volume decline 
expect. You know, when I first looked at that, 
know, it wouldn't have been in 1982 because I 


entry level person. 

Beasley - Cross/Coughlin 


1 Q. So '84, '85, before you took over the Camel 

campaign 

2 certainly you had looked at it? 

3 A. Probably, but you know, I just don't recall 

4 specifically the exact year. 

5 Q. Let's take a look — 

6 A. But I only looked at it for adult smokers. 

7 Q. Only for 18 and older? 

8 A. That's right. No one ever gave me anything 

on 

9 underage. I'm talking about adult smokers. 

10 Q. And you don't ever remember seeing that 

Appendix B that 

11 went down to age 12 on Ms. Burrows' chart? 

12 A. I didn't get the document, so I certainly 


12 

didn't see 

13 

14 

15 

appendix. 

16 

2814 . 

17 

18 

hour. Your 

19 

20 

break at 

21 

yourselves or 
22 


appendix B. 

Q. She didn't show it during her presentation? 
A. No. I don't believe she showed the 

Q. Okay. If you could take a look at Exhibit 

THE COURT: How much more do you have? 
MR. COUGHLIN: I have about a half an 


Honor. 


THE COURT: Okay. We'll take a lunch 


this time. Don't talk about the case among 
with anyone else. Don't form any opinions or 


express any. 

23 12:30. We 
So 12:30, 

24 be back in 
adjournment until 

25 that time. 


12:30. We're going to try to keep moving today, 
be back in the jury room. We'll stand in 


Beasley - Cross/Coughlin 


(Luncheon recess taken.) 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 

12:30 P.M. 

2 

3 

4 

5 

and get you 

6 
7 


Beasley - Cross/Coughlin 

AFTERNOON SESSION, FRIDAY, MARCH 5, 1999 

THE COURT: We will continue the 
cross-examination. 

BY MR. COUGHLIN: 

Q. Ms. Beasley, I'll try to move this along 

out of here so you can get on your way. 

If we could take a look at Exhibit 2837. I 


think you 

8 have a copy of it right before you. 

9 This is a February 1, 1985 marketing 
research report, 

10 and inside it deals with the French Camel and 
some focus 

11 groups. 

12 Were you involved in the focus group of the 

French 

13 Camel at that time? 

14 A. No. 

15 THE COURT: I earlier told you to stay 
back from 

16 the microphone. Now I'm going to ask you if you 


can speak 

17 

18 

19 

mentioned him 

20 


louder and into it. 

A. Okay. No. 

Q. No? This was Mr. Caufield. I think you 
before. I think you said he was the head of 


department? 

21 A. No. He was senior brand manager for Camel 
before me. 

22 Q. So he was in charge of the Camel. And who 

is this 

23 Alicia Nance-Mitchell? 

24 A. She worked in the marketing research 
department. 

25 Q. Was she still there when you took over as 
the head of 
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1 the Camel brand? 
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2 

3 

4 

5 

highlight this 

6 


A. No. Neither of them were. 

Q. Neither of them were? 

A. No. 

Q. Okay. Let's flip into the — let's 
then. It talks about the French Camels, and it 


appears to 

7 be a focus group. Have you ever seen this 
document before? 

8 A. In the course of litigation. 

9 Q. So you know it deals with some focus groups 


they put on 
10 


trying? 


was 


11 

12 

13 


right? 


14 

15 


received due to 
16 


about different ads they were thinking about 
A. Yes. 

Q. And apparently they were — this group here 
thinking about using the French Camel; is that 
A. They were, it appears. 

Q. Okay. And it says these ads were well 
their fun humor aspects of the cartoons. More 


than any 


17 other theme the French Camels appeared to 

attract the 

18 respondents attention. 

19 Is that what you found when you did your 
own focus 

20 groups? 

21 A. These are not the ads we did. 

22 Q. Okay. We'll take a look at — they're 

attached here, 

23 right? 

24 A. Right. 

25 Q. Okay. It says the main drawback of these 
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1 

— were 

2 

younger age 

3 

the meaning 

4 

pressed to 

5 

6 

7 

8 

on the 

9 

don't, so I'll 
10 
11 

makes it 

12 

Camel with 

13 

14 

it before we 

15 


executions — and we'll look at them right after 

that, one, they may be more appealing to an even 

group; and two, there is some confusion as to 

behind them, some focus group members were hard 

explain the purpose of the ads. 

Do you see that? 

A. I see the document that says that, yes. 

Q. Now, I don't know if I have the actual ads 

screen. I guess from that looking at that I 

go to the elmo. 

This is going to be hard to see here. It 

worse there. Now, you had talked about a French 

spiky hair. Is that what you were referring to? 
A. No, it wasn't this. They obviously tried 

did, and it looks like they got the same 
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conclusion we did. 

16 The more cartoon-like you make the Camel, the 


younger people 

17 

it, they 

18 

And it looks 

19 

20 

spike in the 
21 
22 

spike hair 

23 

younger than 

24 

25 

target 


think it is for. And when you put punk hair on 

thought it was for people younger than them. 

like they got the same result we did. 

Q. So it's even worse even when you put the 

hair, right? 

A. Not worse. When you said when you put the 

on, then adult smokers said it was for people 

them, which is the same thing we found. 

Q. Okay. I meant worse — you're saying your 
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1 

2 


to 50 . 
can you 
old 


3 

4 


5 

6 


audience was 18 to 24, right? 

A. 18 to 24 and 25 to 34 and Camel smokers 18 

Q. So your main target was this 18 to 24 — or 

target such a segment like that, a 18 to 24 year 
segment? 

A. The primary target was 18 to 24; the 


secondary target 

7 was 25 to 34 . 


8 

9 

10 

the third 
11 
12 

Camel. 

13 

right, with 

14 

15 

got the same 

16 

too 


17 

person, then 

18 

cartoon-like 

19 

20 

your 

21 

over that 
22 

23 

left the 

24 

25 


already 


Q. And they put sunglasses on that Camel? 

A. It looks like it, yes. 

Q. And I'm not sure what they were doing with 


one. 

A. Well, it looks like a male and female 
Q. You experimented with that at one time, 

Joe 

Camel? 

A. Yes, we tried it, too, and I'm sure they 

reaction. People didn't like it, it makes it 

cartoon-like. And if you make Joe Camel like a 

adult smokers like it. If you make it 
, then 

they think it is for people younger than them. 
Q. So did they show you this? Did anybody in 

department show you this when you came and took 

department? 

A. No. Rick, who got this, left the country, 

U.S., and I didn't know Alicia Nance-Mitchell. 
Q. Okay. So nobody showed you they had 
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http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



2846 


1 

experimented with the French Camel? 

2 

A. 

No, I didn't know that. 

3 

Q. 

Let's take a look at Exhibit 2849. 

4 


This is a March 5, 1985 document, and if we 

could blow 



5 

it in to see who it is to and from. Do you know 

who Mr. 



6 

J.T. 

Winebrenner is? 

7 

A. 

Yes . 

8 

Q. 

And who is he? 

9 

A. 

Let's see. In 1985, I think he was head of 

marketing. 



10 

Q. 

Okay. Now, had you seen this document 

before 



11 

litigation? 

12 

A. 

No. 

13 

Q. 

So this document talks about that they're 

saying they 



14 

have 

no problem with TV — what is that, tobacco 

companies? 



15 

A. 

Probably. I don't know but probably. 

16 

Q. 

Using the design of the funny French Camel. 

Is this 



17 

from 

RJR International? Is that what it's from? 

It says 



18 

"international" in the upper right-hand corner 

off, if you 



19 

want 

to look at your copy? 

20 

A. 

Would that be the next tab? Or what tab 

should I be 



21 

looking under? 

22 

Q. 

Next tab. Is that there? 

23 

A. 

Yes. It says, yes, it says Tobacco 

International. 



24 

Q. 

Okay. And it said, in the document, it 


says: I must 

25 

during a time 


caution that this design was used in France 
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1 

2 

3 

4 


burnings, so 

5 

6 

and 


7 


to 

the 


this 

8 


9 

10 

11 

referring to 
12 

13 

memo in the 

14 


when an attempt was made to youthen the brand. 

Do you know what they meant there? 

A. Well, I can only assume by the rest of the 

because it talks about university riots and car 

it sounds like younger adult smokers. 

Q. And then they say: The entire advertising 

promotional campaign used at the time was geared 

end, with the funny Camel playing a key role in 

advertising. 

Do you remember that? 

You have seen that now, and you say it's 
the university crowd? 

A. That's what the memo says. I've seen this 
course of litigation, and that's what the memo 
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says. 

15 

says on the 

16 

focus in on 

17 

bluntly, to 

18 

design 

19 

writeup on the 

20 
21 

memo when 
22 

23 

memo, but 

24 

Winebrenner, 

25 

rebellious, 


Q. And did anybody caution you that, as it 

bottom — if we blow up this whole memo, if we 

the last — second to last sentence — to put it 

put it biuntly, we do not want to see this 

international. I would forward the French 

design as soon as I have it. 

Did anybody tell you that or show you this 

you were thinking about the French Camel? 

A. Nobody showed me that or told me about this 

when I presented the Joe Camel campaign to Mr. 

what this memo says is that it might be too 
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1 

Camel became 
2 


riots and car 

3 

returned to 

4 


with the 

5 


Mr. 

that it 


7 


9 

10 

where that 
11 

on that we 
12 

who made 

13 

that wasn't 

14 

15 

right? 

16 

people who 

17 

18 

know, he'd 

19 

about his 

20 
21 

company, so he 
22 

presentation to 


because when they introduced it, the French 

associated with such activities as university 

burnings on the left bank. When societal values 

more normal status quo, the Camel brand went out 

militaristic and rebellious views. 

When I presented the Joe Camel campaign to 

Winebrenner he specifically said, I'm worried 

might — that the older Camel franchise smokers 

Q. Might be turned off? 

A. — might be turned off, and that could be 
came from. And so in fact, when he cautioned us 
went and did more research with factory workers 
Camels and with older Camel smokers to make sure 
the case. 

Q. And the factory workers weren't turned off, 
A. No, they were not. They liked it. It was 
made Camel for us. 

Q. And did you talk to Mr. Long about it? You 

come from International. Did you talk to him 

experience with the funny French Camel? 

A. No. You know, he was president of the 

was higher up in the company, and I did a 
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23 him, 

24 Q. 
Horrigan? 

25 A. 
presented to Mr. 


but he and I didn't talk, you know. 

Did you do a presentation to him and Mr. 

Two different presentations. I first 
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1 

Long 

and then I presented to Mr. Horrigan. 

exhibit 

2 

, 2814. 

Q. 

Okay. Let's take a look at the next 

paper. 

3 

from 

This 

is a Camel advertising development white 


4 

1986 

Do you see that? 


5 

A. 

Did you want me to turn to the tab? 


6 

Q. 

Yes. If you could. It should be the next 

one. 


7 

A. 

No — 


8 

9 

Q. 

It's not? 

THE COURT: Why don't you take a look 

just to 


10 

save 

time — 

11 

12 

development of 

Q. 

I'll blow it up, the yellow part, please. 
Did you ever — were you involved in the 


13 

the • 

white paper for the Camel development in 

1986? 


14 

A. 

This is a 1986 document? 


15 

Q. 

1986 document. 


16 

A. 

No. 


17 

Q. 

Okay. So did anybody give you the Camel 


advertising 

18 development white paper for the new campaign 

they had 

19 planned? No? 

20 A. You know, if you could, like, go back to 
the title of 

21 this or something, I need some context. 

22 Q. Okay. That's all the first page says. If 

we could 


23 focus in on that, on what it says. 

24 A. Okay. 

25 Q. Do you know what a white paper is? 
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1 A. Well, in general, a white paper is 
something that's an 

2 opinion document, usually presents someone's 
opinion on a 

3 subject. 

4 Q. You weren't involved in the development of 
this white 

5 paper, is that right? 

6 A. Not in 1986, no. 

7 Q. Okay. Let's look on the first page where 

we were. 

8 Here it kinds of echoes some of the things Diane 
Burrows was 

9 saying. 

10 It says: The future success of any 
cigarette brand is 

11 driven by its ability to attract younger adult 
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smokers 


12 between the age of 18 and 24. 

13 Did you feel that way? 

14 A. No, not any cigarette brand. As I 
articulated earlier. 


15 some cigarette brands, I believe, were driven by 
the success 

16 among younger adult smokers. Many others 

weren't. 

17 Q. Okay. It says, only about 5 percent of all 

smokers 

18 start smoking after the age of 24 years old. 

19 At this time did anybody tell you that in 

1986? 

20 A. No, I don't remember that, no. 

21 Q. Okay. It says here, the majority of 

younger adult 

22 smokers will stay loyal to their first brand 

choice. 

23 Is that correct? 

24 A. You know, what I would say is it depends 

upon what age 

25 you're talking about. 
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1 

two years; 21 
2 

talking about 

3 

would be a 

4 

5 

6 

talking 

7 

20, then 42 

8 

would be a 
9 

18 to 24 it 
10 
11 

percent of 
12 

of brand 

13 

they're saying 

14 

that's not 

15 

16 

brand 

17 

18 

20, then 

19 

20 

brand 

21 

22 

the 


18 to 20, about 42 percent will switch in 

to 24, another 27 percent switch; so if you're 

that whole age range, then I don't know as it 

majority. It sounds like it wouldn't be. 

Q. So you disagree with that? 

A. Well, again, I don't know what age they're 
about. If they were just talking about 18 to 
percent would be less than 58 percent. So it 
majority. But if you look at the age range from 
would not be. 

Q. It sounds like they say here more than 40 
the virile segment's total business is a result 
choices of smokers at age — it sounds like 
you make that choice and you're loyal to it, but 
your experience? 

A. Again, there is brand loyalty and there is 

switching. They're both true. 

If 42 percent of people switched, age 18 to 

obviously 58 percent will stay brand loyal. 

So you have brand loyalty and you have 

switching. They're both important. 

Q. At this time when did you take over to run 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



23 

campaign, in what year? 

24 

A. 

I took over the Camel brand. 

25 

Q. 

Go ahead. 
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1 

A. 

In June of 1987. 

2 

Q. 

Okay. At that time did Mr. Horrigan talk 

to you about 



3 

his 

concern about where the Camel brand was 

going, where the 


4 

advertising campaign was going with this French 

Camel idea? 



5 

A. 

They weren't working on a French Camel 

idea. 



6 

Q. 

What we had looked at with those focus 

groups with the 



7 

French Camel? 

8 

A. 

You mean in 1985? 

9 

Q. 

Yes, in 1985? 

10 

A. 

In 1985, obviously they looked at some 

execution and 



11 

they 

dropped it. 

12 

Q. 

That they didn't implement it? 

13 

A. 

That's right. 

14 

Q. 

And then we looked at a white paper that 

was talking 



15 

about implementing, if we go — if we go back - 

let's go to 



16 

the 

next page of the white paper. 

17 


And can we go back one page? Could you 

turn on the 



18 

elmo? 

19 


In here it talks about between March 1985 

and January 



20 

of 1986 Camel executed continuous promotions 

against younger 



21 

adult midwest sales area male smokers. Do you 

see that? 



22 

A. 

Yes, I do. I see the document says that. 

23 

Q. 

And it talks about French Camel T-shirts. 

Did you know 



24 

that 

was going on during that time? 

25 

A. 

Right. In my direct testimony we covered 

this 
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1 

promotion. We talked about the French Camel 

T-shirt, 



2 

remember, we looked at the results from it? 

3 

Q. 

And it was very positive? 

4 

A. 

Yes. Again, you know, remember from the 

results, we 



5 

talked about it had high participation rate. 


broad age group 

6 participated, and high competitive. 

7 Q. So they were doing some French Camel that 

they're 

8 talking about in this white paper, right? 

9 A. This was not advertising. This was a 
T-shirt offer. 

10 And as I discussed in my direct, when the idea 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



was 

11 developed, I was on the brand. When it was 

actually 


12 

implemented I moved off. 

13 

Q. 

So let's talk about that. It's a 

promotional 

item. 


14 

right, a T-shirt? 

15 

A. 

That's correct. 

16 

Q. 

So it's part of the marketing mix, right? 

17 

A. 

Yes . 

18 

Q. 

Okay. Advertising is part of the marketing 

mix, right? 



19 

A. 

That's right. 

20 

Q. 

And promotional items are also part of 

that, right? 



21 

A. 

That's right. 

22 

Q. 

And they go together to try — and you put 

all those 



23 

things together to try to sell the product and 

promote 



24 

product, correct? 

25 

A. 

All of marketing, yes. 
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1 

Q. 

Mix. Okay. 

2 


And giveaways and coupons and promotional 


items are 

3 part of that campaign. When you talk about a 
campaign like 

4 a Joe Camel campaign, you're speaking about the 

marketing 

5 mix, right? 

6 A. No. When you speak about the Joe Camel 

campaign, 

7 that's the advertising for the brand. Like at 
this point in 

8 time, the advertising campaign for Camel was the 

Bob Beck 

9 campaign, so obviously the promotion, the 

T-shirt promotion, 

10 was not the same as the advertising campaign. 

11 Q. And so when you implemented the Joe Camel 
campaign, 

12 then you also introduced Joe Camel promotional 
items with 

13 that; is that right? 

14 A. That's correct. 

15 Q. And that was all part of the marketing? 

16 A. Yes, it was. 

17 Q. And they were doing some of that at least 
in '85 and 

18 '86, right? 

19 A. Again, that's the T-shirt promotion I 

talked about. 

20 Q. Right. Now, nobody told you — I thought 

you had 

21 testified that you were the first one to come 
across that 

22 French Camel poster and come upon the idea to 

have it? 

23 A. No. I didn't say I was the first one to 
know about the 
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French Camel poster. I said I was the one who 


24 

decided to 

25 

advertising 


take the French Camel poster and turn it into an 
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1 campaign for Camel to celebrate the 75th 
birthday. And I 

2 had that idea and I directed the development of 
the campaign 

3 that became the Joe Camel campaign. 

4 Q. Now, if we could look at Exhibit 3087. If 

we could 


from 

the 


5 

6 
7 


blow that up. This is a February 26, 1987 memo 
Horrigan to Long expressing some concern about 
campaign. There was concept ads that are being 


developed 

8 for Camel. Do you see that? 

9 A. Yes. I see the document says that. 

10 Q. Did anybody talk to you about a concern 

about the 

11 direction the ads were going in at this time? 

12 A. Well, obviously when I got to the brand, 

yes. I didn't 

13 talk to Mr. Horrigan or Mr. Long, but the people 
in charge 

14 of marketing told me they didn't like the 
current Bob Beck 


15 

yes, there was 

16 

17 

18 

may have hit 

19 

20 

Mr. Weber had 


campaign, and they wanted a new campaign, so 
definite concern. 

Q. When did you introduce the campaign? 

A. In January of 1988. You know, something 

in December of 1987, but around January of '88 
Q. Let's take a look at Exhibit 3141, which 


21 shown you, and he focused on it. This was 
Project LF, 

22 potential year one marketing strategy. Do you 
see that? 


23 

24 

25 

nonmenthol 


October 15, 1987? 

A. Yes, I see that. 

Q. It says. Project LF, wider circumference, 
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1 cigarette targeted at younger adult male smoker, 

primarily 

2 13 to 24 year old male Marlboro smokers. 

3 Do you see that? 

4 A. I see the document says that. 

5 Q. Okay. Now, you said that was — was that 

document to 

6 you? 

7 A. 

8 Q. 

9 A. 

10 Q. 


No, it was not. 

And you didn't type it? 

No, I didn't type it. 

Okay. I thought you'd said on the stand 
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you knew it 
11 
12 

13 

that go on 

14 

15 

when we were 

16 

actually wasn 

17 

quite a few 

18 

19 

about 

20 

means, 

21 

22 

scientist, so 

23 

24 

biological 

25 


was a typo? 

A. I said I believed it was a typo. 

Q. Now, did Project LF, the wide Camels, did 

about the same time or after the Joe Camel? 

A. We were developing it as an idea during 

developing the Joe Camel campaign, but it 

't 

launched until 19 — I think it was 1992, so 
years after. 

Q. Okay. Did anybody tell you or talk to you 
mutagenicity, that — do you know what that 
mutagenicity? 

A. I think that, you know, I am not a 

Q. Do you know what that means? 

A. I think what it means is a measure of the 

activity of a cigarette. 
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1 


higher 

2 

the wide 

3 

4 

internal tests, 

5 

had a 


7 


that were 


Q. Right. Did anybody tell you that the 

circumference of the cigarette, in other words, 

cigarette would have a higher mutagenicity? 

A. No. In fact, it doesn't, and we did 

and it did not show that the Camel Wides product 

higher mutagenicity. 

Q. You're familiar with the scientific tests 


8 

9 

10 

11 

12 

studies he had 


internal at RJR? 

A. I talked to the scientists. 

Q. Okay. And who did you talk to? 

A. Dr. Townsend. 

Q. And did he — he didn't show you the 


13 done on mutagenicity and that for lower 
cigarettes and wider 

14 circumference cigarettes there was a higher 


mutagenicity? 




15 

A. 

He told me — what Mr. Dr. Townsend told me 

was 

he 

did 





16 

research on Camel Wides before we launched it 

and 







17 

mutagenicity tests were done and the Camel Wides 

did 

not 






18 

have 

higher mutagenicity. 



19 

Q. 

Did you look at those documents? 



20 

A. 

No. I believed Dr. Townsend. 



21 

Q. 

What he told you, you took then — 



22 

A. 

I trust him. 



23 

Q. 

Okay. How did you know to ask him, or did 

he ' 

come 

to 





24 

you 

about that? 
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No. He did not come to me. I asked him 


25 

because one of 
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1 

2 

been found by 

3 

4 

said there 

5 

Wides, and do 

6 

to Dr. 


A. 

Beasley - Cross/Coughlin 

the lawyers brought it up. 

Q. That wider circumference cigarettes had 

Philip Morris to have a higher mutagenicity? 

A. No, they didn't say by Philip Morris. They 

was a question about the mutagenicity of Camel 

you know about that. And I said no. I'll talk 


before? 


designated, 

22 

23 

about 

24 

and a research 

25 

conducting such 


7 

Townsend and ask 

him about it. 

8 

Q. 

And who brought that up to you? 

9 

A. 

One of the 

lawyers. 

10 

Q. 

One of the 

lawyers in house? 

11 

A. 

No. 


12 

Q. 

One of the 

outside lawyers? 

13 

A. 

One of the 

outside lawyers. 

14 

Q. 

Let's take 

a look at 4323. Did you have 

to do 




15 

with 

tracking antismoking campaigns, antismoking 

16 

advertising? 


17 

A. 

No, I did not. 

18 

Q. 

Okay. Have 

you ever seen this document 

19 

A. 

For litigation only. 

20 

Q. 

Okay. So you're familiar with it? 

21 

A. 

Well, I think it's one of the ones you 


so — I looked at it. 

Q. Let's go inside if we could. This talks 
the — it talks about antismoking advertising 
summary. Did you know the company was 
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1 

2 

No, I don't 

3 

subject. 

4 

like it 


5 


the 

6 

7 

8 
9 

10 

document is a 
11 

old smokers 
12 

13 

14 


research? 

A. I don't know if there was research done. 

know anything. I don't know anything about this 

Q. It says the California campaign and those 

represents a very real threat to the industry in 

immediate term. Do you see that? 

A. I see the document says that. 

Q. But you don't know that? 

A. No, I don't know that. 

Q. On the back, on the last page of this 

chart. It says, share of adult 18 to 24 year 

rolling quarters. Do you see that? 

A. I see the document says that. 

Q. Is that what was going on after the 
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introduction of 

15 

going up? 

16 

campaign our 

17 

as 25 to 34 

18 

19 

groups 

20 
21 

market, but I 
22 

result of 

23 

24 

market, too? 

25 

2860 

1 

you 

2 

3 

Perhaps it 

4 

5 

going to ask 

6 

7 

8 

campaign, 

9 



10 

last 

ten 


11 

ran. 

It' s 


12 


13 


implemented the 

14 

15 

16 

that came 

17 

as Mickey 

18 

promotes Camel 

19 

20 

of that? 

21 

said 

22 

research 

23 

in fact those 

24 

looked at, as 

25 


the 

Joe Camel campaign, that your market share was 

A. After the introduction of the Joe Camel 

market share grew among 18 to 24 smokers as well 

smokers, and 35 to 49 smokers, as well. 

Q. Did it grow, to your knowledge, with any 

underneath that? The under 18 market? 

A. Of course, we don't track the under 18 

have been exposed to government studies as a 

litigation. 

Q. And it showed it was growing in that 

A. It showed growing and declining. 

Beasley - Cross/Coughlin 

Q. And was this the Joe Camel campaign that 

introduced, if I could put up Exhibit PDEM 60? 

A. I don't know what year that ad is from. 

says it on it. I can't see. 

Q. I don't know either. That's why I was 
you. 

A. I don't know what year it is. 

Q. Okay. But this was part of the Joe Camel 

right? 

A. The whole campaign over, you know, over the 
years, yes. I don't know exactly when that ad 
not a 75th birthday ad. 

Q. No. It's after that. It's after you 

entire campaign, right? 

A. Right. 

Q. Now, in 1991 were you aware of some studies 

out that said that Joe Camel was as recognizable 

Mouse, and that RJR Nabisco's cartoon Camel 

cigarettes to children. 

Were you aware of some studies accusing RJR 

A. Yes. We took them very seriously and, as I 

earlier on my direct testimony, we did our own 

against that data to test those hypothesis and 

were studies that the Federal Trade Commission 

well, in investigating the Joe Camel campaign. 
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Okay. In fact, you did a study. You had 
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1 Q. 

the Roper 

2 organization do a study, is that right? 

3 A. That's correct. The company did. 

4 Q. Okay. If we take a look, if we could move 

ahead to 


5 Exhibit 3715. And if we could flip into that 


document. And 


6 

7 

says, there 

8 

says — 

9 

advertising 

10 

included in 
11 


claimed 

12 


categories. 

13 

14 

15 


if we could take a look at the blowup portion. 
Here is the summary of their results. It 

would seem to be no question about the — it 

memorability of trade characters as an 
device to 

reach young people. Of those characters 

this 

survey, all but one enjoy very high levels of 
awareness and of identification with the product 
Do you see that? 

A. Yes, I see the document says that. 

Q. And actually on the next page it concludes. 


in sum. 


16 there is no evidence from this study that the 
character Joe 

17 Camel is more recognizable to young people than 
either of — 

18 or that he has been successful in making Camel 


the most 

19 notable brand of cigarettes among young people 
or that he 

20 creates any kind of positive image of smoking 


youth. 

21 

commissioned, 

22 

23 

that 

24 

25 

it up. I 


That's what that study that you guys 

that 

RJR commissioned, concluded? 

A. Well, like I don't know, you're not putting 

conclusion up. You're just reading something. 

Q. I didn't mean to not put it up. I'll put 

Beasley - Cross/Coughlin 
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1 

2 

organization 

3 

4 

that you 

5 

6 

7 

completely 

8 

you? 

9 

10 

conclusions. 


wanted to make sure the jury heard it. 

A. It looks like that's what the research 

that conducted the study concluded. 

Q. Was this an independent study, this study 

guys — I mean you paid for it? 

A. Yes, we paid to have it done. 

Q. Okay. But then the results, they were 

independent and Roper organization did that for 

A. I don't know what you mean by that. 

Q. In other words, they came to their own 
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11 

out, did 

12 

13 

conclusions 

14 

documents 

15 

together. 

16 

what is 

17 

18 

though? 

19 

20 

research and I 
21 

are. 

22 

drafts of it 

23 

24 

25 

changes? 


RJR didn't try to influence which way they came 
they? 

A. I don't know as RJR tried to influence the 
of the study, no. I know that there were draft 
that RJR and the Roper organization worked on 
Q. Okay. And when you say worked on together, 
that? 

These are the Roper studies conclusions. 

Right? They're not RJR's, are they? 

A. I wasn't directly involved in doing the 

didn't see any drafts of it, so I assume they 

Q. Well, actually you know there were some 

and there were some language changes, right? 

A. Yes. That's what I said. 

Q. And when did you learn about the language 
Beasley - Cross/Coughlin 
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1 

last, I don't 
2 

was shown two 

3 

4 

records? 

5 

Roper and RJR 

6 

7 

having trouble 

8 
9 

10 

at Exhibit 
11 

had been 

12 

effectiveness 

13 

14 

15 

Camel had a 95 

16 

17 

numbers, 

18 

19 

20 
21 
22 

23 

the document, 

24 


A. During the course of litigation over the 
know, year or so in the course of litigation I 
different versions. 

Q. And that RJR had changed some of the 

A. Yeah, that there were initial drafts and 

were working on them. 

Q. And they changed that word that I was 

pronouncing, memorabilia or memorability — 

A. Memorability. 

Q. It had originally been — if we take a look 

3714, and we take a look at that, actually word 

there seemed to be no question about the 
of 

the trade characters. Is that right? 

A. That's what the document says. 

Q. And actually even in the Roper study Joe 

percent recognition figure. Is that right? 

A. Well, you know, I don't remember all the 

so — you can put up the chart. I'll confirm it. 
Q. I will as soon as I can flip to it. 

Sorry, I misspoke. 

88 in the draft document. Do you see that? 
A. Yes, I see it. Yes, I see that. 

Q. And as far as actually in another part of 

this is 88 percent of the people, at least over 
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80 percent 
25 

the study 


of the — do you know who the study took — who 
Beasley - Cross/Coughlin 
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1 was studying? 

2 A. 10 — sorry. 

3 Q. 10 to 17? 

4 A. Yes. 

5 Q. And that they had — over 80 percent of 
those kids were 

6 able to match Joe Camel with the product of 
cigarettes? Did 

7 you know that? 

8 A. Like again, I don't remember all the 

specific numbers. 

9 If you want me to speak to specific number — 
are you saying 

10 from the chart you just put up? 

11 Q. No. 

12 A. Oh. 

13 Q. Actually that was higher. That was 86 

percent, I 

14 believe, of just recognition. 

15 Here is a chart that deals with awareness 
unaided of 

16 products diced by selected trade characters. 

Respondents 

17 aware of the character were shown the character 
and asked, 

18 as far as you know what kind of product is 
advertised by 

19 name of character, and that these kids 10 to 17 
were able to 

20 get a 95 percent matchup. Do you see that? 

21 A. Yes, I see that. 

22 Q. Okay. And in fact, they beat out Ronald 

McDonald 

23 there, do you see that, with the fast food? 

24 A. Yes, I see that. 

25 Q. Is it your understanding that there is any 

connection 
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1 with brand awareness and advertising and 

initiation? 

2 A. With brand — 

3 Q. Of smoking? 

4 A. Excuse me. Brand awareness? 

5 Q. Of cigarette — awareness of cigarette 
advertising and 

6 initiation of smoking? 

7 A. No. 

8 Q. None? 

9 A. No. What this study showed as well as 

other studies is 

10 that children have high recognition of trade 
characters but 

11 in fact regardless of the recognition of Joe 
Camel, whether 

12 it was 3 to 6 or 3 to 8 or 10 to 17 year olds. 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



high recognition levels, they all held very high 


regardless of 

13 

and 

14 

15 

to say about 

16 

17 

18 

them start 

19 

the mean 

20 

tried smoking? 
21 

I said I 

22 

23 

previously 

24 

Control 

25 

'91 when these 


negative attitudes towards cigarettes. 

Q. Isn't that what most young kids are going 

cigarettes? 

A. We hope they do. We hope they do. 

Q. Isn't it true that still over 80 percent of 

taking up smoking at around 12, 13, and by 14 is 

age for trying smoking, over 50 percent have 

A. Again, you used those numbers earlier, and 

wasn't aware of them. 

Q. Okay, that's fair. Could I show you what's 
been marked as PDEM 108. The Center for Disease 
just recently released some numbers. Back in 
Beasley - Cross/Coughlin 
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1 studies came out linking Joe Camel to an uptake 
in smoking, 

2 did you become concerned and think about pulling 

the 

3 campaign? 

4 A. As I discussed earlier, we were very 
concerned. And 

5 

public that 

6 

was causing 

7 

immediately. 

8 

several pieces 
9 

Trade Commission 

10 for three years to investigate just that issue 
— and you 

11 don't — don't say the conclusion? 

12 THE COURT: Go ahead and ask another 


Jim Johnston, our CEO, issued a letter to the 
said if there was evidence that this campaign 
kids to start smoking, we would pull it 

Then we commissioned our own research, 
of research, and we worked with the Federal 


question. 

13 

this last year 

14 

the last ten 

15 

16 

17 

18 

with the rise 

19 

20 

both the 

21 

survey on 
22 


Q. Did you know that the CDC just came out 
and noted a 70 percent rise in youth smoking in 
years? 

When did the Joe Camel campaign start? 

A. In 1988. 

Q. And did you know that roughly coincides 
in teen smoking initiation? 

A. Actually if you look at government studies, 
Michigan study as well as the National Household 
drug abuse, the incidence of smoking among 
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children did not 

23 start going up until 1992. 

24 Q. And the CDC's chart, their information, was 

just a 

25 little wrong. Center for Disease Control came to 

a little 
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1 

2 

source, but 

3 

would have 

4 

government 

5 

increase in 

6 


different conclusion? 

A. I don't know. You have another government 

the two government studies I have seen — and I 

to look at their actual data. The two 
studies I 

have seen, which are major studies, say that the 
teenage smoking did not start to occur until 


1992 . 

7 Q. Now, were you aware of an article that came 
out in JAMA 

8 in February of 1988 written by Dr. John Pierce 


that 

9 

investigating 

10 

impact of 
11 

percent of 
12 

and 1996 can 

13 

which would 

14 

activities and 

15 

16 

17 

familiar with 

18 

concluded that 

19 

20 


concluded that from all of the data after 
the 

longitudinal studies, studying kids and the 

advertising, from these data we estimate that 34 

all experimentation in California between 1993 

be attributed to tobacco promotional activities 

include the marketing mix, right, promotional 

advertising? Or just promotional activities? 

A. I'm not sure what you're asking. 

THE COURT: He's asking are you 


it? 

Q. Are you familiar with this study that 

promotional activities — it says conclusion. 

MR. WEBER: Your Honor, can I get that 


study 

21 

the exhibit 
22 

23 

that Pierce 

24 

25 

conclusion. 


identified for the record? I may have missed 
number. 

THE COURT: It is the Pierce study 
testified to. 

Q. February 18 1998 appeared in JAMA. The 
Beasley - Cross/Coughlin 
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1 

evidence to 
2 

activities are 

3 

4 

5 


these findings provide the first longitudinal 

our knowledge that tobacco promotional 

causally related to the onset of smoking. 

Were you aware of that study? 

A. Yes, I'm aware of the study. 
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6 Q. Okay. And when did you become aware of it, 
when it was 

7 published? 

8 A. Yes. And I have observations on it, if 

you're 

9 interested. 

10 Q. I'm very interested. Are you an 

epidemiologist? 

11 A. No, I am not an epidemiologist. 

12 Q. Did you try to replicate this study? 

13 A. No, I did not try to replicate the study. 

14 Q. But you have some observations on the 

conclusions in 

15 the study? 

16 A. Yes, I do. 

17 Q. What are they? 

18 A. That in fact what Dr. Pierce looked at is 

he looked at 

19 promotional activities and he did not control 
during his 

20 longitudinal study for all of the other factors 

that do 


21 

and family 
22 

23 

you can't 

24 

25 

opposite here. 


explain the onset of smoking: Peer influence 

influence, during the longitudinal study. 

And without controlling for those factors, 

reasonably draw that conclusion. 

Q. Well, actually he testified to just the 
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1 

2 

3 

same time 

4 

influence, 

5 

6 

to. 

7 

dealt with the 

8 

on the uptake 
9 

10 

could tell you 
11 

top of my 
12 

13 

there? 

14 

you showed 

15 

16 

that he took 

17 

family issues? 

18 
19 


did you know that? 

A. I am not aware of his testimony. 

Q. Did you know he also published around the 

period that dealt with peer influence and family 

did you know that? 

A. I don't know what study you're referring 
Q. It was published in 1998, also, and it 
influence of peer pressure and family pressure 
of smoking. 

A. You know, if you showed me the study, I 
if I've seen it. I just can't recall it off the 
head. 

Q. But you're not aware of it as you sit 

A. No, I'm not saying I'm not aware of it. If 

me the study, I could tell you if I am not. 

Q. And you're not aware of his testimony here 

those factors into account, peer pressure and 

A. I don't know what his testimony was here. 

Q. Okay. 
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MR. COUGHLIN: No further questions. 


20 


Your 

Honor. 



21 

THE 


22 

MR. 

Your 

Honor. 



COURT: Do you have any redirect? 

WEBER: I just have a very few. 


23 

2 4 BY 

25 Q. 

document by Diane 


REDIRECT EXAMINATION OF LYNN BEASLEY 
MR. WEBER: 

Mrs. Beasley, let me start with this 
Beasley - Redirect/Weber 
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1 

remember 

2 

3 

4 

first page 

5 

6 

7 

you read 

8 
9 

10 

11 

optimizing its 
12 

smokers, 18 

13 

smokers 25 

14 


Burrows, which I think was Exhibit 2692. Do you 

you were asked a number of questions about that? 
A. Yes. 

Q. The purpose of that study is listed on the 

of the text of it, isn't it? 

A. Yes, it is. 

Q. And I'd ask you to read it if you can. Can 

that? Or maybe I'll read it. 

A. I think I can, but. 

Q. You can? 

A. Yes. This is intended to assist RJR in 
strategic position with respect to younger adult 
to 24, by clarifying their importance versus 
plus, identifying strategies which have been the 


most 

15 

past, and 


effective against younger adult smokers in the 


16 

applying this learning to RJR and its current 

environment. 



17 

Q. 

Okay. Thank you. Now, do you remember 

speaking with 



18 

Mr. 

, Coughlin about one document, and you said 

that the page 



19 

he 

showed you was from the middle of the 

document? 



20 

A. 

Yes, I do. 

21 

Q. 

And he said he'd pull the document and put 

the whole 



22 

thing in front of you? Do you remember that? 

23 

A. 

Yes. 

24 

Q. 

Did he do that? 

25 

A. 

No. 
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1 

Q. 

Let me show you what's been marked as 

Exhibit AIW 



2 

003467. Do you see that? 

3 

A. 

Yes. 

4 

Q. 

And the first page of this is 3939? 

5 

A. 

Yes. 

6 

Q. 

The second is 39 — whoops — 40? 

7 

A. 

That's right. 

8 

Q. 

And then there's 3941? 

9 

A. 

That's correct. 
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10 

Q. 

2? 

11 

A. 

Uh-huh. 

12 

Q. 

3? 

13 

A. 

Uh-huh. 

14 

Q. 

4? 

15 

A. 

Uh-huh. 

16 

Q. 

And 5. Am I correct? 

17 

A. 

That's right. 

18 

Q. 

Now, Mr. Coughlin showed you page 3940, 

correct? 



19 

A. 

That's correct. 

20 

Q. 

And asked you about the language here, it 

said it's 



21 

about as young as you can get and aims right at 

the young 



22 

adult smoker? 

23 

A. 

Yes. 

24 

Q. 

You said that was not referring to the Joe 

Camel 



25 

campaign or the French Camel? 
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1 

A. 

That's correct. 

2 

Q. 

Now, is this a copy — or is this the ad 

they were 



3 

actually referring to there? 

4 

A. 

Yes, that's the actual ad that's in the 

document. 



5 

Q. 

And so when they refer to the French 

advertisement 



6 

here 

, this is French language up there I think. 

is it? 



7 

A. 

It looks like it. I don't speak French. 

8 

Q. 

And the advertisement they were talking 

about was this 



9 

one. 

right? 

10 

A. 

Yes . 

11 

Q. 

Did this have anything to do with Joe 

Camel? 



12 

A. 

No, nothing. 

13 


MR. WEBER: That's all I have. Your 

Honor. 



14 


THE COURT: Thank you. You can step 

down. 



15 


THE COURT: Wait a second. Would the 

attorneys 



16 

approach. 

17 


(Discussion at side-bar on the 

record:) 



18 


THE COURT: The question that one of 

the jurors 



19 

has 

proposed is, when did you start using 25 

years and older 



20 

models in your ad, what year? 

21 


When did litigation start against cigarette 

companies, 



22 

what 

year? 

23 


So I'll ask them. If you have any follow 

up on those 



24 

two 

questions. 

25 


(The following proceedings were had in the 

hearing of 
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1 

2 

25 year olds 

3 

start? 

4 

5 

as long as I 

6 

half years, 

7 

8 
9 

about some 
10 

the cigarette 
11 
12 

litigation or 

13 

have any 

14 

for 

15 

16 

around 1991, 

17 

the Joe 

18 

19 

follow up? 

20 
21 
22 

23 

24 

25 

argument? 


the Jury:) 

THE COURT: When did you start using 

and older models in your ads, what year did that 

Go ahead and answer that if you can. 

A. Sure. I'm not sure of the exact year, but 

have been with the company for the last 16 and a 

that has been true. 

I'm not sure exactly what year it started. 
THE COURT: When did — you've talked 

litigation. When did litigation start against 

companies, what year? 

A. I'm not sure I understand. General 


THE COURT: Any litigation that you 
involvement with in terms of reviewing documents 
testimony or otherwise. 

A. Well, my first involvement would have been 
when the Federal Trade Commission was looking at 


Camel campaign. 

THE COURT: Okay. Do you have any 


Does 

Does 


MR. COUGHLIN: No, Your Honor. 

THE COURT: Do you have any follow up? 
MR. WEBER: Nothing, Your Honor. 

THE COURT: Thank you. 

the defendant — you can step down. 

the defendant wish to make any interim 
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1 
2 

to discuss 

3 

their statements 

4 

considered as 

5 

6 
7 

Good afternoon 


MR. WEBER: Yes, Your Honor. 

THE COURT: This is their opportunity 

with you the testimony of this witness, but 

5 

to you are not evidence and are not to be 

evidence. 

Mr. Weber. 

MR. WEBER: Thank you. Your Honor. 


8 again. Ladies and Gentlemen. It is no 
coincidence that R.J. 

9 Reynolds started its defense by bringing its 


executive vice 
10 

here to speak 
11 
12 


president from marketing, Mrs. Lynn Beasley, 
with you. 

Let me tell you why. We have heard a lot 
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of theories 

13 so far in the plaintiffs' case about old R.J. 

Reynolds 

14 documents, about Joe Camel, about what affects 

smoking 

15 initiation, what affects decisions among kids. 

16 And as I reminded you several times 
earlier, there 

17 always comes a time when theory has to meet up 
with and face 

18 facts, and today was another one of those 
instances. 

19 What you heard from Mrs. Beasley herself 

was that 

20 everything on Joe Camel was done with people 18 
and over. 

21 It was tested that way. It was tested inside 
and out that 

22 way. It was tested 18 to 24, 25 to 34, and up. 
Tested it 

23 on Camel smokers all the way up to 50. 

24 People 18 years and over. Legal age to buy 
cigarettes, 

25 legal age to serve in the Army, legal age to 
vote, legal age 
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1 

2 

about it 

3 

herself to 

4 

moments in 

5 

6 

reference to 

7 

it. 

8 
9 

you just see 
10 

information 

11 

nothing to do 
12 
13 

That was 


to smoke. 

And she cares about her work, she cares 
passionately. She came here and subjected 
cross-examination, and there were some telling 
cross. 

We finally saw that LF document with the 
13, and we saw all of the other documents around 

We put that in context. 

And we also saw that last exhibit, where 
that one little piece plucked out without the 
that was part of a larger exhibit and it had 
with Joe Camel. 

MR. COUGHLIN: I'd object. Your Honor. 


14 produced to us that way. 

15 THE COURT: Overruled. 

16 THE COURT: Do you have any comments, 

Mr. 

17 Coughlin? 

18 MR. COUGHLIN: I do. What we saw here 

today is 

19 what we're starting to put in context. 

20 We heard from Mr. Long earlier. He took 
over RJRT as 

21 the brand was declining, as Winston was in 
trouble, and the 

22 Camel brand was way down, and what did he do? 
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He instituted 

23 

they could do 

24 

test 

25 

the French 


the 14 to 17 year old studies to find out what 
to turn it around. And then they started doing 
marketing and they started experimenting with 
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1 

over in France 
2 

they brought 

3 

with 

4 

marketing. 

5 

6 

a whole 

7 

most 

8 

had a 


knew it. 

10 

studies. And 
11 

they do? 

12 

stop that 

13 

their own 

14 

they got the 

15 

had gotten and 

16 
17 


knew exactly 
18 

picking up 

19 

underage 

20 

they kept 
21 

shooting back 
22 

share, overall 

23 

and that's 

24 

documents. 

25 

Diane Burrows 


Camel, the French Camel that had been banned 

and that they didn't want to see it come back, 

it into the United States. They brought it in 

promotional items, and they started doing test 

And it was very successful. 

And it was so successful that they launched 

campaign around it. And that campaign was the 

successful campaign ever, and you know what? It 

tremendous impact on children. And Mrs. Beasley 

She knew it, she knew it from the government 

when the other studies came out in '91, what did 

Did they stop that campaign? No, they didn't 

campaign. They commissioned what they said was 

study, they changed the words of that study, 

high recognition factors that the other study 

concluded, no problem. 

That's wrong. Ladies and Gentlemen. They 

what they were doing. They knew children were 

smoking, and they targeted that market, that 

market, and they did it and it was wrong. And 

doing it until that brand rose up and started 

up, and it took RJR right back up in market 

market share as well as the young market share, 

what we saw today as we went through the 

I didn't see it, I didn't know, and yet 
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1 went throughout that company and kept making 

presentation 
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2 after presentation of that document, which 
showed a chart of 

3 the younger adult from 12 to 17 were included in 
that chart. 

4 Thank you very much. 

5 THE COURT: Would the defendants call 
their next 

6 witness? 

7 MR. BERWICK: Yes. We call Nicholas 


Brookes. 


8 

9 

spell your 
10 
11 

George Brookes, 
12 
13 

BROOKES 


(The Witness is Sworn) 

THE COURT: Please state your name and 

last name for the court reporter. 

THE WITNESS: Yes, sir. Nicholas 

B-R-O-O-K-E-S. 

DIRECT EXAMINATION OF NICHOLAS GEORGE 


14 

15 

afternoon 

16 

position is 

17 

18 

executive 

19 

20 

of Brown & 

21 

22 

1893, over a 


BY MR. BERWICK: 

Q. Good afternoon. Ladies and Gentlemen, good 
Mr. Brookes. Could you please tell us what your 
at Brown & Williamson? 

A. Yes, certainly. I am chairman and chief 
officer of Brown & Williamson. 

Q. Could you tell us just briefly the history 
Williamson? 

A. Well, Brown & Williamson was formed in 


23 

Carolina, by 

24 


hundred years ago, in Winston-Salem, North 

Mr. 

Brown and Mr. Williamson. They married sisters 


and went 

25 into business together. The company stayed in 

Winston-Salem 


Brookes - Direct/Bernick 
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1 until it was acquired, purchased, by British 

American 

2 Tobacco in 1927, and stayed there for another 


two years 

3 before it moved lock, stock and barrel to 
Louisville, 

4 Kentucky. And the head office of Brown & 
Williamson is in 

5 Louisville to this day. 

6 Q. Could you tell us a little bit about how 
many employees 

7 Brown & Williamson has? What's the size of the 

company? 

8 A. The company has approximately 6,600 


employees. 

9 Q. And where does the company have its 

operations apart 


10 from its headquarters? 

11 A. Well, the principal operations are in 
Macon, middle, 

12 Georgia. We have a manufacturing plant making 
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cigarettes. 

13 

plant in 

14 

tobaccos like 

15 

16 

North 


17 

tobacco 

18 

Lancaster. 

19 


& 


20 

21 


one of our 
22 

menthol brand. 

23 

value for 

24 

Corporation. 

25 

have brands 


We also have plants — we still have a small 
Winston-Salem, North Carolina making specialty 
chewing tobacco. 

We have a leaf processing plant in Wilson, 
Carolina. And we have two reconstituted sheet 
manufacturing plants, one in Virginia and one in 
Q. Could you tell us what kind of brands Brown 
Williamson sells today? 

A. Yes. We have a variety of brands. Perhaps 
better known brands is Kool, the Kool brand. 

We also make a brand called GPC, which is a 
money brand. GPC stands for Generic Products 

And we have a variety of other brands. We 
Brookes - Direct/Bernick 
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1 

tar and 


like Carlton, which is the lowest in terms of 


2 

have a brand 
3 

called 


brands 


called 


4 

like 

5 

6 

British 

7 

8 


nicotine on the market in the U.S. today. We 
called Lucky Strike. We have a super slim brand 
Capri. We have other brands like value-to-money 
Misty and Viceroy. 

Q. Tell us a little bit about the company 
American Tobacco. 

A. Well, British American Tobacco is the 


ultimate holding 


9 company of Brown & Williamson. There is another 


company 


10 

Limited, which 
11 

back in 1927. 
12 


mentioned, 

13 

I think, 

14 

Williamson. 

15 

in business? 

16 

to celebrate 

17 

18 

a little 

19 

tends to do 


called British American Tobacco Company, 
was 

the company that acquired Brown & Williamson 

Those two companies, the second company I 
British American Tobacco, better known as BATCo. 
that is now a sister company of Brown & 

Q. And how long has that company BATCo. been 
A. BATCo. was formed in 1902, and it is going 
a hundred years in 2002. 

Q. Could you tell us, again, just very briefly 
bit about the scope of operations, where BATCo. 
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20 

21 

in South 

22 

They have a 

23 

cigarettes 

24 

Virginia style 

25 

U.S. style 


business? 

A. BATCo. has an operating company in England, 
Hampton, England, it is called BAT UK, Limited, 
manufacturing plant there and they manufacture 
for export around the world. They tend to be 
cigarettes, British style cigarettes, not the 
Brookes - Direct/Bernick 
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1 cigarettes. 

2 And they also have operations in about 50 

or more 

3 countries around the world, a subsidiary 

operating 

4 companies. 

5 Q. Company number three, American Tobacco. 

Tell us just a 

6 little bit about American Tobacco? 

7 A. Well, American Tobacco has a very long 

history here in 

8 the U.S., it used to be the largest cigarette 
producer in 

9 the U.S. in the '30s and '40s, and probably into 
the '50s as 

10 well, the early '50s. And then it really fell 
off a cliff. 

11 Its market share was at one state, I think, 
as high as 

12 40 percent or more. It then reduced year in 
year out in the 

13 decades through to about — I think it had about 

7 share 

14 points in the early '90s, when Brown & 

Williamson acquired 

15 it, and merged its operations with the 
operations of 

16 American Tobacco. 

17 Q. The jury has seen this chart before. Does 

this 

18 basically record what happened to the market 

share of 

19 American Tobacco over the years? 

20 A. Yes, I believe it does. 

21 Q. Okay. By the time that Brown & Williamson 

bought 

22 American Tobacco, just give us very briefly a 
sense of the 

23 size of American Tobacco's remaining operations. 

24 A. American Tobacco, by the time we acquired 

it, had a 


25 

brands, of 


factory in Reidsville, North Carolina, had its 
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1 course, and its contingent of employees, but it 

certainly 

2 was not the company it once had been. 
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3 

background, Mr. 

4 

came to be the 

5 

6 

company 

7 

now a 

8 

explained 

9 

10 

BATCo. as a 
11 

then moved 
12 

various 

13 

14 

was chairman 

15 

Leone. I've 

16 

company I 

17 

subsidiary of 

18 

have had 

19 

coming to 

20 

small group 
21 

Soviet 

22 

the collapse 

23 

24 

position or 

25 

business today? 


Q. Let's talk a little bit about your own 

Brookes. Tell us very briefly how it is you 

chairman and CEO of Brown & Williamson. 

A. I joined the parent company. I joined the 

called British American Tobacco, BATCo. which is 

sister company of Brown & Williamson, I think I 

earlier, in 1978. 

I'm a lawyer by training, and I joined 

lawyer in the legal department initially. And 

into management in about 1982, and have held 

management positions within the group. 

I at one stage was living in West Africa, 

of our company there in a place called Sierra 

been the chairman and managing director of the 

mentioned earlier, BAT UK Export Limited, the 

BATCo. has the factory in South Hampton, and I 

various other executive — the last one before 

Brown & Williamson was to acquire — to lead a 

of executives acquiring businesses in the former 

union territories and eastern Europe following 

of the Berlin wall in 1989. 

Q. What is Brown & Williamson's competitive 
its station or place in the U.S. cigarette 
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2882 

1 


companies? 

2 

largest 


five, 

Philip 

of 


3 

share 

4 

Morris 

5 


market 

8 

margin Philip 
9 

accurately 

10 


Where does it stand in relationship to the other 
A. Well, in terms of volume, we are the third 
manufacturer. We have approximately 15, one 
points at the moment. And so we are behind — 
is number one and Reynolds number two, and ahead 
Lorillard, number four. 

Q. I put up a demonstrative 7140, which shows 
shares over time. If we see at the right-hand 
Morris, RJR, B&W, Lorillard, does that basically 
reflect something like where the market shares 
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are today? 

11 

12 

of spiked 

13 

14 

good at 

15 

16 

merger with 

17 

merged with 

18 

19 

cigarettes that 

20 

heard about 
21 

premium or 
22 
23 


A. Yes, I believe it does. 

Q. I see that the Brown & Williamson line kind 

up in about 1993, 19 — actually 1994. What is 
reflected — did we all of a sudden get really 

competing or did something else happen? 

A. That, of course, was the acquisition or 

American Tobacco, and their market share was 

ours . 

Q. In terms of the kinds of brands of 
are 

being sold by Brown & Williamson, the jury has 

discount or value brands, and it's heard about 

full price brands. 

What is Brown & Williamson's market 


primarily? 

24 

in value 

25 

value brands 


A. Well, about 60 percent of our business is 
brands. About 60 percent of our business is in 
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1 and 40 percent in full price brands. 

2 Q. I want to turn to the subject of causation 
of disease, 

3 Mr. Brookes. It has been said in this courtroom 


that the 


4 tobacco industry denies causation. 

5 Is that or is that not the position of 


Brown & 


disease? 


7 


regard, as many 


associations 

9 

then I think 
10 

shown. 

11 

does that or 
12 

today? 

13 

consistent 

14 

it clearly 

15 

causation, yes. 

16 

from your own 

17 

18 
19 

have to 


Williamson today with regard to causation of 

A. No, indeed it's not. I mean, if you 

do, the strong and consistent statistical 

between smoking and ill health as causation, 

many would accept causation has indeed been 

Q. With regard to that statistical evidence, 

does that not support a claim of causation 

A. It certainly supports it. It is a strong 

association between smoking and ill health, and 

does support an argument that there is 

Q. What is Brown & Williamson's perspective 

point of view on causation today? 

A. Well, for the purposes of the public health 
authorities, the Surgeon General and others who 
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20 

and health, 

21 

role, to alert 
22 

strong and 

23 

sufficient 

24 

clearly 

25 

against smoking 


clearly take a view on issues related to smoking 
because they are required, as part of their 
the public as to potential health risks, the 
consistent statistical association is clearly 
evidence for them to draw the conclusion smoking 
causes these diseases, and to proselytize 
Brookes - Direct/Bernick 
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2884 
1 

another duty, 

2 which is to understand our products, and to 
intervene in the 

3 product to try to modify them to make them 

safer. 

4 So for us, we need to understand what it is 

about 

5 smoking or about tobacco, or about the smoke 
itself when you 

6 combust the tobacco, that leads to this strong 

and 

7 consistent statistical association. 

8 Sitting here today, we don't know. And 
unfortunately, 

9 

creates 

10 

that we find 
11 

improve the 
12 

13 

those links 

14 

the 

15 

trying to 

16 

things 

17 

18 

that question. 

19 

is the impact 

20 

trying to figure 

21 out how to modify cigarettes in order to reduce 

risk? 

22 A. Well, I mean if we could establish the 
elements, what 

23 elements, particular constituent in cigarette 
smoke, was the 

24 link and the cause of the disease causation, 
obviously we 

25 could intervene and try to find ways to remove 

that 

Brookes - Direct/Bernick 


no one can tell us what it is about smoking that 
this link to disease. And it's critical to us 
that out so that we can, as I said, seek to 
products we make. 

Q. What is the relationship between some of 
that are still missing in the equation, what is 
relationship between those and this process of 
modify or change cigarettes? Why are those two 
related in your mind? 

A. Could you — I'm not quite sure I follow 
Q. Let me put it a little differently. What 
those missing links have on the process of 
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1 

2 

we would 

3 

than these 

4 

prove that. 

5 

actually 

6 

safer than 

7 

8 

the Surgeon 
9 

cigarettes 

10 

11 

12 

view that 

13 

anything about 

14 

try to 

15 

16 

are not 

17 

18 

did you say 

19 

position 

20 
21 
22 

the Surgeon 

23 

understand what 

24 

25 

accept as — 


constituent from the mainstream smoke. 

In addition, we have a real problem because 

like to be able to say these products are safer 

products, but unless we are able to actually 

And without knowing what causes these things to 

occur, you cannot prove that one product is 

another. So it is very frustrating for us. 

Q. Do you have any problem with the fact that 

General has long ago taken the position that 

cause disease? 

A. Not at all, no. 

Q. Is there anything about the position or the 
you've articulated about causation, is there 
that view that has said, gee, we're not going to 
change cigarettes? 

Have you heard anything about that says we 

going to try to change cigarettes? 

THE COURT: I didn't understand. What 

your position is? Is it the company — or your 

that it does cause disease or doesn't? 

THE WITNESS: You're talking about — 
THE COURT: Not whether you believe 

General could take a position, but I didn't 

your position was. 

A. Oh. Well, my position is that if you 
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1 

2 

3 

does or does 

4 

5 

a yes or no 

6 

7 

have a 

8 
9 

think for 
10 

have 


THE COURT: Try to answer my question. 
THE WITNESS: I'm sorry, sir. 

THE COURT: Is your position that it 

not? 

THE WITNESS: I don't think it accepts 

answer like that. It depends — 

THE COURT: Are you saying you don't 

position on that then? 

THE WITNESS: I have a position that I 

the purposes of proselytizing against smoking we 


11 sufficient consistent data to support the 

Surgeon General's 
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12 

13 

your 

14 

15 

you have a 

16 

it your 

17 

18 

Honor, but it 

19 

20 

on that? 

21 

certainly, yes, 
22 

23 

earlier 

24 

25 

in order to 


position. 

THE COURT: I still don't understand 

response. 

Are you saying you don't have a position or 

position that it doesn't cause disease? Or is 

position that it does cause disease? 

THE WITNESS: Well, I'm sorry. Your 

isn't a question — 

THE COURT: You don't have a position 

THE WITNESS: I have a position, 

that — 

THE COURT: I didn't understand his 

response. I still don't understand. 

Q. Let me try to ask a couple more questions 
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1 

2 

cigarettes, 

3 

the respect 

4 

5 

6 
7 

statistical 


that I don't 
9 

but I am 

10 

to support 
11 
12 

13 

14 

view that 

15 
Is 

16 

of view? 

17 

common use of 

18 

19 

question. 

20 

so, sir. 

21 

your 

22 

23 

personally 

24 


focus it. 

From the point of view of a manufacturer of 

do you believe that causation has been proven in 

which you have identified? 

A. As a manufacturer of cigarettes? 

Q. Correct. 

A. We do not know the mechanism by which these 

associations occur, and so I would have to say 

know precisely the cause of these statistics, 

prepared to accept the sufficient evidence there 

a public health position against smoking. 

Q. And is that why you have said — 

THE COURT: Let's go on then. 

Q. Let's talk about addiction. What is the 

Brown & Williamson has with regard to addiction? 

cigarette smoking an addiction from your point 

A. Well, I certainly accept that that's a 

the word. 

THE COURT: Try to answer his 

THE WITNESS: I will endeavor to do 

THE COURT: It is kind of — what's 

position? 

THE WITNESS: My position is that I 
would not use that word in relation to cigarette 
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smoking, 

25 

have no 


but I do understand that others would, and I 
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1 

2 

that I believe 

3 

critics, in a 

4 

hard drug 

5 

6 

I don't 

7 

inappropriate, 

8 

he believes 
9 

to argue 

10 

opinion on the 
11 
12 

think it is 

13 

the 

14 

15 

smoking. It 

16 

sufficient 

17 

18 

Mr. Brookes? 

19 

weeks ago, so 

20 


difficulty with them doing so. 

The reason I would not use it myself is 

it's being used by our detractors, by our 

pejorative way to link cigarette smokers with 

users, drug addicts. 

I don't think I see them as drug addicts. 

think they do so. I think the word is 
but 

clearly the Surgeon General has determined that 
cigarette smoking is addictive, and I don't try 
against that otherwise than to express my own 
subject. 

Q. Given what you have said, do you somehow 
always easy for people to quit smoking? Is that 
position of the company? 

A. No, certainly not. It is not easy to quit 
can be very difficult. But I think with a 
determination, most people can. 

Q. From time to time have you been a smoker, 

A. Well, I actually quit smoking about six 
I 

have firsthand and pretty recent experience and 


knowledge of 
21 

I didn't 

22 

23 

or so not to 

24 

as you break 

25 

straightforward 


what it takes to quit smoking. I can assure you 

find it particularly difficult. 

It was certainly frustrating for 24 hours 

be able to enjoy cigarette smoking, but as soon 

the habit, I think it's relatively 
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1 

more difficult 
2 

3 

4 

the 

5 

6 

question. 

7 


Q. Do you recognize other people may have a 
time? 

A. Absolutely. 

MR. KRISTAL: Your Honor, I object to 

leading. 

THE COURT: Sustained as to the last 
Q. When you arrived in 1995, Mr. Brookes, 
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could you 

8 describe for me whether the profile or the 
visibility of 

9 smoking and health issues was pretty high? 

10 A. It certainly was, yes, very high. 

11 Q. Did you come to be acquainted with and 

knowledgeable 

12 about whether underage smoking was a problem 
from Brown & 

13 Williamson's point of view? 

14 A. I understood there were allegations made 

against Brown 

15 & Williamson about that, yes. 

16 Q. Did you or did you not have an opportunity 

to take a 

17 look and see what the policies of Brown & 
Williamson were 

18 with regard to advertising and underage smokers? 

19 A. Yes, of course. I was aware of the fact 
that Brown & 

20 Williamson — and I discovered that Brown & 
Williamson was 

21 party to various advertising codes, which 
requires that the 

22 participants of these codes, the members of the 
industry who 

23 were signed up to this code, these codes, would 

not 

24 advertise their products to underage smokers. 

25 Q. Okay. Was there a written code that you 

became 
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1 

2 

which 

3 

and went a 

4 

restrictions 

5 

6 

GL 00055, 

7 

cigarette 

8 

Have I shown 
9 

10 

11 

various basic 
12 

place in 

13 

deal with and 

14 

18? 

15 

16 

that there 
17 

predecessors? 


familiar with? 

A. Yes, there was a code, I believe, in 1990 

consolidated two earlier codes to a large extent 

little further as well In terms of the various 

that it imposed on the cigarette manufacturers. 
Q. Showing you what's been marked as Exhibit 

have I shown here the first page of the 

advertising promotion code of December 1990? 

you the first page? 

A. Oh, you have, indeed. 

Q. Does this code or does it not spell out 
requirements about how advertising should take 
order to support the enforcement of laws that 
prohibit the sale of cigarettes to people under 
A. That's correct, yes. 

Q. Was this the first time, December of 1990, 
has been such a code, or were there 
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18 

extent, an 

19 

I believe 

20 

code still 
21 

publications 

22 

underage 

23 

24 

board 


25 


examine some 


A. No, I believe it was consolidation to some 

extension of two earlier codes, one in 1981 that 

dealt principally with sampling, and an earlier 

in 1965 that dealt with advertising in 
in the 

media that would necessarily be directed towards 

smokers — or underage individuals. 

Q. Did you have occasion when you came on 

subsequently during the course of litigation to 

Brookes - Direct/Bernick 


Brown & 


advertising 

4 

5 

taken a look 


against which 


of the earlier ad campaigns that had been run by 
Williamson over the years? 

A. Yes. I did indeed. There are archives of 

materials, and I studied a number of them. 

Q. What about Kool in particular? Have you 

at that? 

A. Yes, I have. Kool is one of the brands 


8 there was allegations made, and I took a 
particular interest 

9 in having looked at the archives on the Kool 
advertising. 

10 Q. Did you at my request develop a collection 
of ads that 

11 ran largely in the 1970s in connection with 

Kool? 

12 A. Yes, I have. 

13 Q. Okay. I want to show you parts of GL 

10047, which I'll 

14 try to get up here. And what I'd like to do. 


what 

15 

of these ads 

16 

actually ran? 

17 

of the 

18 

in and the 

19 

20 

and the jury, 
21 

and we've 
22 

23 

ran? 

24 

August 


appears — is there any indication on the face 
from the archives about where and when they 
A. There ought to be just below an indication 
magazine they ran in or the newspaper they ran 
date when it occurred. 

Q. And this one we've now taken. Your Honor, 

we've taken the bottom little portion of the ad 

kind of blown it up a little bit. 

Does this indicate where and when that ad 


A. It appears to have been in Life Magazine in 
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1 

Q. 

Okay. And in the same point of view, is 

this another 



2 

ad that then ran in 1968? 

3 

A. 

Apparently so, yes. 

4 

Q. 

These other images that basically — 

basically do these 


5 

cover, we will see, the 1970s? 

6 

A. 

That's what the archives show, yes. 

7 

Q. 

I think the jury has seen that one before. 

8 


Are these ads — this was a Lady B Kool 

campaign. Do 



9 

you 

recall seeing that campaign in the archives? 

10 

A. 

Yes. 

11 

Q. 

And this would be the early 1970s? 

12 

A. 

Yes . 

13 

Q. 

Is this another part of the Lady B Kool 

campaign? 



14 

A. 

Appears so, yes. 

15 

Q. 

This says: Lady B Kool 1975 in McCall when 

ad 



16 

campaigns were developed, was there a — were 

magazines 



17 

selected in which the given ads would be run? 

18 

A. 

Yes . 

19 

Q. 

And McCall's is a women's magazine? 

20 

A. 

Yes, indeed. 

21 

Q. 

Is that the same campaign? 

22 

A. 

Yes. 

23 

Q. 

Also in Women's magazines? 

24 

A. 

Yes . 

25 

Q. 

This is 1975 again? 



Brookes - Direct/Bernick 
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1 

A. 

Yes . 

2 

Q. 

Same thing? 

3 

A. 

Yes, women's magazines, yes. 

4 

Q. 

This is 1976 in Dawn Magazine. 

5 


Were there advertisements for Kool that 

were directed 



6 

towards magazines that would be read by 

Afro-Americans? 



7 

A. 

Yes, sir. 

8 

Q. 

Is that a significant portion of Kool's 

market? 



9 

A. 

It's an important part, but it's not a 

significant 



10 

part 

, no. The franchise for the Kool was and is 

11 

predominantly Caucasian. 

12 

Q. 

Another ad that ran back in — this is 

1972 . 



13 


Okay. Did you take a look at what happened 

to Kool's 



14 

market share during this period of time? 

15 

A. 

Yes, I did. 

16 

Q. 

And could you tell us, if we take a look at 

the 1970s, 



17 

and 

maybe we can get a document up here that is 

d. 

18 

Plaintiff's Exhibit that might help out in the 

process, and 



19 

let 

me just blow that up. Do the documents 
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reflect that 
20 

the — in the 
21 

what happened 
22 

the early 

23 

24 

25 

record. 


there were changes in Kool's market share from 

early 1970s, in particular, did they look at 

to market share among 16 to 25 year olds during 

1970s? 

A. Yes. 

Q. This is a Plaintiff's Exhibit 1513 for the 
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1 

market share in 
2 

during the 

3 

4 

5 

6 

7 

we've just 

8 


And basically what happened to Kool's 
particular among the 16 to 25 year old smokers 
early 1970s? 

A. According to this data it increased. 

Q. I'm sorry? 

A. It increased. 

Q. Is that the same period of time as the ads 
now seen, the same ads we are talking about were 


running 


9 

10 

11 

last line, 
12 

to 25, did 

13 

14 

understood 

15 

16 


during that period of time? 

A. That's correct, yes. 

Q. It says down here at the very bottom, the 
it 

says, however, Kool 84s growth among smokers, 16 

not continue in 1975. 

Is that consistent with what you've 

from the 

documents? 

A. Well, certainly the overall volume in Kool 


began to tip 


17 

18 

decline from 

19 

20 


over in 1975. 

THE COURT: And started a 20 year 
that point. 

Q. Let me ask you, Mr. Brookes, are you 


familiar — 

21 MR. KRISTAL: Your Honor, I object. 
Was the last 

22 question Kools or Kool 84s? 

23 MR. BERWICK: I said Kool 84s. 

24 Q. This says 16 to 25. Do you have any 


knowledge based 
25 

marketing 
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1 

16 to 25? 


upon your understanding of the advertising and 
Brookes - Direct/Bernick 


research field why there would be this category. 


2 

3 

4 

5 

6 
7 


A. Yes, I do. 

Q. And what's your understanding? 

A. Well — 

MR. KRISTAL: Objection, Your Honor. 
THE COURT: Overruled. 

A. My understanding is that there was market 
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research 

8 conducted by an agency that prepared this 
research in an 

9 omnibus study and would sell it to anybody who 

wanted to 

10 acquire it. And they did work with head of 
households, they 

11 approached head of households and asked them 
what trends 

12 were occurring in their household. 

13 So for example they might bring up an 
interview in a 

14 household and inquire whether or not what soap 
powder they 

15 used, or what television programs they watched, 
or whether 

16 anyone in the family smoked, if so, what age and 

which 

17 brands. 

18 And anyone could acquire this information 
from this 

19 agency. 

20 They categorized the people that they 
interviewed and 

21 the information they acquired from the heads of 
households 

22 in different age groups, groups of ages, and one 

of those 

23 groups was the group 16 to 25, and therefore the 
information 

24 we obtained from this study provided that 

information in 

25 that format. 

Brookes - Direct/Bernick 
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1 We have and had no way of knowing whether 
if the answer 

2 to this particular issue was that there were a 

hundred 

3 people, say, in the group 16 to 25, whether 100 
of them were 

4 16 or whether 100 of them were 25. 

5 And subsequently we indeed went to the 
agency and asked 

6 whether they would recast their data, and I 
think we did 

7 this sometime in the late '70s, and present it 
in a way that 

8 didn't cover the groups 16 to 21. 

9 Q. And I think you said that in 1975 the trend 

didn't 

10 continue. What happened to Kool market share 

basically from 

11 that point on? 

12 A. It began a 20 year period of decline. 

13 Q. Let's see if we can get the document that 
relates to 

14 that. 

15 This may be a little bit difficult to read, 

but does 

16 this basically reflect what happened to Wool's 

market share 
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17 

over to 

18 

19 

year it 

20 
21 

that Mr. 

22 

equipment. 

23 

24 

a total 

25 

Is that 

2897 

1 

us about 

2 

so as not to 

3 

4 

5 

information 

6 

smoking 

7 

8 

CDC, does 

9 

is called 
10 

attitudes 

11 

12 

incidences of 

13 

18 and 

14 

below 18 as 


from 1978 on the left-hand side all the way up 
what's basically the late 1980s? 

A. Yes. I believe you can see there that each 
declined in share. 

THE COURT: The Court will take notice 

Bernick has the best control of the audiovisual 

MR. BERNICK: Lots of practice. 

Q. Mr. Brookes, at this time I noticed this is 

Kool market share and doesn't track 16 to 25. 

Brookes - Direct/Bernick 

consistent or inconsistent with what you've told 

how the company recast its information requests 

receive information for underage smokers? 

A. I believe that's so, yes. 

Q. Does the government publish studies or 

today on how many people under the age of 18 are 

what kinds of cigarettes? 

A. Yes. The Centers for Disease Control, the 

indeed publish an annual report, I believe, it 

TAPS, T-A-P-S. I think that stands for teenage 

and something survey. 

And in this survey they will look at 

smoking. I think they characterize smoking as 

below. I don't believe they have a category 


15 

16 

total market 

17 

percent of 

18 

and below. 

19 

are consumed 

20 

Williamson or 
21 
22 

Williamson that 

23 

percent of that 

24 

25 

satisfactory to 


such. 

And that shows that in that group of the 

of cigarettes in this country approximately 1.3 

cigarettes consumed are consumed by people 18 

Q. And of that 1.3 percent of cigarettes that 

by people who are 18 or below, what is Brown & 

Kool's percentage market share of that group? 

A. Well, Kool is the only brand of Brown & 

actually even makes the cut, and it is 1.2 

1.3 percent. 

Q. Is that still something that is 
you 

Brookes - Direct/Bernick 
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1 

of that 

2 

3 

no, we have 

4 

to 

5 

sales. 

6 

marketing in 
7 

continuing 


marketing mix, 
10 

of the brand, 
11 

promotional 

12 

radical 

13 

14 

in the use 

15 

16 

only new 

17 

new 

18 
19 


those changes 
20 
21 

decline of the 
22 

23 

as "B Kool" 

24 

25 

new campaign 


that just because Kool has a very small portion 
market, does that make it okay? 

A. I'm pleased that it is solo, but certainly, 
a zero tolerance on these issues and we are keen 
eliminating even that small percentage of youth 
Q. What has been done with respect to Kool 
the last two or three years in light of this 
decline of market share? 

A. We have looked at every element of the 
which means that we've looked at the packaging 
we've looked at the advertising for it and the 
support for it, and we've made some really quite 
changes. 

Q. Did a time come when you made some changes 
of Kool Natural? 

A. We have introduced to the Kool family, not 

packaging for the old brand styles, but also two 

variants, Kool Natural and Kool Natural Lights. 
Q. What happened to the downward trend when 

were made? 

A. We believe we have now stabilized the 
brand. 

Q. Did a campaign begin called what is known 

sometime in the very recent past? 

A. I believe we began the executions of that 

Brookes - Direct/Bernick 
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1 sometime in the latter part of '97, early part 

of '98. 

2 Q. Let me show you one of the Plaintiff's 
Exhibits. That 

3 is not a very good copy, but a photocopy of one 
of the ads 

4 from the "B Kool" campaign? 

5 A. It is one of the early executions, because 

as you see, 

6 she — the gentleman is still holding the old 
pack. The 

7 pack has in fact changed quite significantly 
since then. 

8 Q. Tell me what steps Brown & Williamson takes 


to 


9 determine that this is an appropriate 

advertisement for a 
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10 market or a consumer that is not underage? 

11 A. Well, first and foremost we — this is a 
campaign that 

12 is intended to appeal to the existing franchise 
of the Kool 

13 as well as to a broader franchise. And the 


existing 

14 

15 

we tested it 

16 

different age 

17 

to 29 or 30, 

18 

group of 40 

19 

appealed to all 

20 
21 

the 

22 

that we 

23 

if you like, 

24 

advertising. 

25 

our ads 


franchise for Kool has an average age of 45. 

So when we first developed this campaign, 

against a group of different focus groups and 
groups. We certainly looked at a group from 21 
another group from 31 to 40, and then the third 
and older. And this was a campaign that 
three groups. 

But in addition to that we not only have 
restrictions imposed on us by our voluntary code 
abide by, but we have ourselves raised the bar, 
on what we are prepared to accept in terms of 

So while the code requires that models for 
Brookes - Direct/Bernick 
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1 

say that our 
2 

3 

4 

you've been 

5 

6 

three age 

7 

8 

up by that 
9 

10 

21. That 
11 

industry 

12 

embargo on 

13 

14 

smoking 

15 

16 

smoking by 

17 

custom, and 

18 

youth from 

19 

20 


should be 25 and appear to be 25, we actually 

models should be at least 30 years of age. 

So this lady here is over 30. 

Q. Have you done focus groups on the age group 

talking about here? 

A. Yes. We have done focus groups with all 
groups. 

Q. What is the lowest age that would be picked 
focus group? 

A. We never do any research below the age of 

also is a higher threshold than others in the 

necessarily follow. And so we don't, by the 

ourselves, talk to anyone below 21 years of age. 
Q. In Brown & Williamson's view does underage 

remain a problem today? 

A. Absolutely. There clearly continues to be 
people underage. We think smoking is an adult 
we ought to be trying to do things to deter 
smoking. 

Q. Showing you a Demonstrative 7188, does that 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



provide us 
21 

Williamson is 
22 

its own 

23 

24 

25 

approach. 


with an overview of some of the things Brown & 
doing either with the rest of the industry or on 
concerning underage smoking? 

A. Yes. This draws some of the things out. 

MR. BERNICK: Your Honor, if I might 

Brookes - Direct/Bernick 


2901 

1 

Mr. Brookes 
2 

3 

4 


there are a couple things I would like to have 


show to the jury that pertain to this. 

THE COURT: Go ahead. 

Q. I see one of the first entries, Mr. 
Brookes, is the "We 

5 Card" program. And referring to Exhibit GZ 
000284, could 

6 

"We Card" 


you just tell the jury a little bit about the 

program and then we'll cover a couple others? 

A. Yes. The "We Card" program was developed 

within the Tobacco Institute. It followed on a 

Institute program called "It's the Law" which 


7 

8 

by executives 
9 

Tobacco 

10 

began in the 

11 early '90s, and this was a much more 
sophisticated version 

12 of that campaign. 

13 It's intended to be used by retailers who 
are concerned 

14 about youth smoking. Of course in every state 
of the union 

15 it's against the law for anyone to sell 
cigarettes to anyone 

16 under the age of 18. 

17 So what the "We Card" program requires is 
that it gives 

18 instructions and directions to retailers to 
insure that they 

19 abide by the law, and anyone who is underage who 
sees this 

20 sign hopefully will be discouraged from 
attempting to buy 

21 cigarettes from that particular outlet. 

22 We have distributed, as an industry, some 

half a 

23 million kits, 500,000 or more kits, and trained, 
I believe, 

24 over 11,000 retailing staff to use this kit. 

25 The video, for example, various other 
things that could 

Brookes - Direct/Bernick 
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1 be put on retailer outlets. Anyone going to a 

cigarette 

2 store probably have seen this. And it is a 
calendar here so 

3 that you can ask the individual's age and do a 
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ready 
18 . 


4 


recollection on whether he or she will be under 


5 

materials. 

6 

here for the 

7 

that are 

8 

first of 

9 

you have 

10 

11 

appoint someone 
12 
13 


And other of the useful supporting 

Q. Let's turn, in order to move things along 

process, Mr. Brookes, to programs or activities 

specific to Brown & Williamson. Let me ask you, 

all, is there somebody at Brown & Williamson who 

given responsibility to in this area? 

A. Yes, sir. We were the first company to 

specifically responsible for what we call youth 
responsibility programs, and she is a vice 


president of 

14 

15 

our company. 

16 

here in the 

17 

highly 

18 

19 

committee 

20 

aware of 

21 

22 

which is, 

23 


the 


24 


our 

organization, and she reports directly to me. 

And she's a very experienced executive in 

She's been in a number of different roles, both 

U.S. and overseas. And she's well-regarded and 

respected in the organization. 

She attends our most senior executive 

meetings as a regular attendee and is therefore 

what is going on in the organization. 

Q. Mr. Brookes, I want to ask you a question 

could you describe — before getting into any of 

specifics here, does Brown & Williamson have a 


concept or an 

25 approach that its taking at this particular 

area? 


Brookes - Direct/Bernick 


2903 

1 

today, and we 
2 

companies 

3 

smoking is 

4 

avoid 


A. Well, yes. I think what we are seeing 
are being very careful in this area. Tobacco 
getting involved in trying to keep kids from 
obviously full of pitfalls, and we are trying to 


5 them. 

6 What we are looking for is organizations or 

our 

7 organizations that have got some track record in 

this area 

8 working with at risk kids, grass roots 
organizations who 

9 have programs at encouraging kids to be better 
at addressing 

10 things like peer pressure. And if those 
programs could be 

11 shown to work, we will work with that 
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organization to 
12 

programs a 

13 

14 

programs. We 

15 

We simply go 

16 

programs are 

17 

provide 

18 

audience. 

19 

a program 

20 
21 

Chamber of 
22 

of Commerce, 

23 

we supported 

24 

25 

could you 


provide them with the resources to give those 
much wider audience. 

We do not interfere in the content of the 
don't try to direct what the program's saying, 
in and see, attempt to measure whether those 
effective. And if they work, we will then just 
resources to roll them out to a broader 
Q. Showing you GZ 000275, does that relate to 
called Jaycee? 

A. Yes, it does. It is the U.S. Junior 

Commerce, affiliated with the National Chamber 

and this is a press release of a program which 

and which is being rolled out nationally. 

Q. A couple things you have in front of you, 

Brookes - Direct/Bernick 
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1 


or 


just briefly describe some of the other programs 
initiatives that Brown & Williamson is involved 
A. Well, we've produced and issued a brochure. 
Talking to Your Kids About Not Smoking, which we 


in? 

Tips on 
made 

5 available through retailers that are 
participating with us. 

6 There is a wonderful organization in 
Chicago. These 

7 are just little examples, vignettes, if you 
like. There is 

8 an organization in Chicago called the St. 

Agnes's church. 

9 The pastor there — it is one of the worst, most 

deprived 

10 areas in Chicago. I believe it has the 
unfortunate 

11 reputation as being the murder center of 


America, 

and 

these 





call 

12 

kids clearly 

are at risk because 

it 

is an after 

in the 

13 

program. 

and 

they are encouraged 

to 

get involved 


14 

programs 

that 

will hopefully build 

their 


self-confidence and 

15 self-esteem and allow them to resist peer 
pressure. 

16 The program, when we founded it, was not 
involved in 

17 youth smoking. It was involved in guns, gangs 
and drugs but 
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18 

sufficient 

19 

cessation 

20 
21 

is research 
22 

23 

another 

24 

ongoing busine 

25 


2905 

1 

2 

duties and 

3 

company, did 

4 

of some of 

5 

time? 

6 

7 

7217 and 2, 

8 
9 

of tar and 
10 
11 
12 

towards her 

13 

the record 

14 

15 

16 

nicotine 

17 

the decline 

18 

period of the 

19 

20 

particular 

21 

Williamson? 

22 

23 

24 

up all that 

25 


2906 

1 

right-hand 

2 

does that 

3 


not in smoking cessation, and we've given it 
resources to allow it to expand into smoking 
programs for the young people. 

Q. I want to turn now to another subject which 

on changing the design of cigarettes. 

Again, when you came on board, was that 

important part of the Brown & Williamson's 
ss, 

Mr. Brookes? 

Brookes - Direct/Bernick 


A. Absolutely. It has been for many years. 

Q. Again, did you in connection with your 

figuring out where you wanted to go with the 

you have occasion to look back over the history 

the design changes that had taken place over 

A. Yes, I did. 

Q. Showing you Demonstrative 321 — excuse me, 

let me see if I can get this one up — does this 
demonstrative reflect over time the basic trend 

nicotine deliveries in the industry? 

A. Yes. 

THE COURT: You might turn just a bit 
so she can hear. She's the one that has to make 
of this. 

A. I appreciate that. Your Honor. Thank you. 
Yes. The top line is the tar line and the 

line is the lower line. And you can see there 

in deliveries of tar and nicotine over the 

graph. 

Q. Have we put over on this chart some of the 
brands and design changes for Brown & 

A. Yes. 

Q. Okay. I tried to mark it here, didn't do a 
particularly good job. I guess it doesn't show 

well. 

Brookes - Direct/Bernick 


If you take the first one over at the top 
corner, 1952, it says Viceroy CA Filter. What 
relate to in the history of Brown & Williamson? 
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4 A. CA filter refers to cellular acetate 
filter, which 

5 is — 

6 Q. I'm sorry, go ahead. 

7 A. Which is the type of filter you find now on 

virtually 

8 every cigarette in the U.S. market. 

9 It was first introduced by Brown & 
Williamson first in 

10 the market with a cellular acetate filter on 
Viceroy in 

11 1952, I believe. 

12 Q. Okay. Does that have the effect of 
changing deliveries 

13 or has that been important to this trend of 
deliveries? 

14 A. It certainly has had a significant effect, 

I think, on 

15 reducing tar and nicotine. 

16 Q. The next one over is 1954 Tareyton charcoal 

filter. 

17 Was that or was that not the first charcoal 
filter that was 

18 introduced in the United States? 

19 A. Yes, It was. 

20 Q. We now go to 1964, a little further down. 

That is 

21 Carlton ventilated filter. Could you tell us 

what' s 

22 happened to the Carlton deliveries over time? 

23 A. Well, Carlton now is regarded as the lowest 
In terms of 

24 tar and nicotine as recorded by the FTC tobacco 

smoking 

25 machine or cigarette smoking machine. 

Brookes - Direct/Bernick 
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1 Q. Showing you Exhibit GL 300168, is that an 

ad that 

2 relates to Carlton? 

3 A. Yes, it is. 

4 Q. And has the company taken advantage of the 

low 

5 deliveries of Carlton from an advertising and 
competition 

6 point of view? 

7 A. Yes, but in fact, the Federal Trade 
Commission insisted 

8 that we withdrew this ad. 

9 Q. And why was that? 

10 A. Because they thought It was unfair 
competition, I 

11 believe. 

12 Q. Very aggressive in talking about the low 
deliveries? 

13 A. Yes. That's right. 

14 Q. I want to direct your attention back to the 
chart that 

15 we began with, if we continue on further in 1974 
and 1976, 

16 talk to me a little bit about Fact. What was 

Fact 
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17 cigarette? 

18 A. Fact cigarette was the cigarette that was 
introduced by 

19 Brown & Williamson twice. First in 1974 and 
then again in 

20 1976. It had a unique filter. It was called 
the Duolite 

21 filter, and it selectively filtered out certain 
gases which 

22 I think together are known as the aldehyde 
family of gasses. 

23 Q. How successful was Fact in the marketplace? 

24 A. Well, the reason it was introduced twice 

was that it 

25 failed the first time and unfortunately failed a 

second 


Brookes - Direct/Bernick 
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1 time. 

2 Q. What about Capri? What did Capri have to 

do with this 

3 declining delivery trend? 

4 A. Well, Capri is a super slim cigarette, and 
it actually, 

5 therefore, burns less tobacco because it 
contains less 

6 tobacco. Somewhere between 30 and 40 percent 
less tobacco 

7 compared to a regular cigarette of the same 

length. 

8 Q. Okay. In terms of where we are today, 
these lines that 

9 appear on the chart, do they reflect the 
deliveries today or 

10 are those just weighted averages for the 
industry as a 

11 whole? 

12 A. My understanding is those are weighted 

averages. 

13 Q. If we go to the next little change, do you 
see we put 

14 over here on the right-hand side, this would be 

7217.2, 

15 ranges of tar and nicotine in Brown & Williamson 
products in 

16 1994? 

17 A. Yes, I see that. 

18 Q. If we were to take what Brown & Williamson 

basically is 

19 selling today to your experience, does that 
basically 

20 capture the range of tar and deliveries of the 

kinds of 

21 products that Brown & Williamson is selling 

today? 

22 A. I haven't really had a chance to study 
this, but it 

23 looks broadly correct. 

24 Q. Beyond what we see here with general 
reduction in 

25 deliveries, has Brown & Williamson been involved 

in research 
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1 on novel designs of cigarettes? 

2 A. Yes, we have. 

3 Q. Okay. Are you familiar with the concept of 
Airbus, the 

4 Airbus project? 

5 A. Yes, I am familiar with that. 

6 Q. Could you explain to the jury briefly what 

Airbus was? 

7 A. Airbus was a project to produce a cigarette 
or smoking 

8 influent that would not actually combust tobacco 

but would 


9 

anticipated 

10 

11 


heat tobacco, in the same way that it was 

Premier, the RJR product, would operate. 

Except in the case of Airbus, it was 


intended that the 

12 cigarette or the smoking device would actually 

burn down. 


13 

conventional 

14 

product did 

15 

16 

reflect that 

17 

all the way 

18 

marketplace? 

19 

20 

chart. Project 
21 

also novel 
22 

23 

and seeing 

24 

25 

biological 


appear to burn down in the same way as a 
cigarette might operate, whereas, the Premier 
not. 

Q. I put up Demonstrative 7186. Does that 
Airbus was a project that was pursued from 1997 
through 1990 even after Premier failed in the 
A. That's correct, yes. 

Q. If we go down to the bottom part of the 

Greendot and Projects NATO and Warsaw, are those 

design projects that were being pursued? 

A. They were taking the conventional cigarette 

how far you could push design concepts within an 
experimental cigarette, to produce lower 

Brookes - Direct/Bernick 
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1 

2 

continuing to 

3 

4 

5 

6 


activity. 

Q. Okay. Today is Brown & Williamson 
pursue 

research into novel designs? 

A. Yes, we are. 

Q. Would you talk about that a little bit? 

A. Well, we have a number of projects that we 


are 


7 currently looking at and hoping to bring to 

market. We 


8 pride ourselves a little bit within Brown & 


Williamson that 

9 we actually produce products, novel and 

innovative products, 

10 that people want to buy. I think our track 

record with the 
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11 po 

12 

we' re 

13 wo 
of tobacco 

14 be 
looking at 

15 pr 
filtration on 

16 th 
similar, in 

17 th 

18 Q. 

19 A. 

20 

at this time, 

21 Yo 

22 

Cross-examination. 

23 

24 

2 5 BY 


possible exception of fact supports that. 

And we have some interesting concepts that 

working on which involve taking components out 

before making them into cigarettes. We're 

projects that will have different types of 

them, and we're also looking at novel designs 

the line of the Airbus project, for example. 

Q. Could you give us an example of that? 

A. Not on me, no. 

MR. BERNICK: I have nothing further 

Your Honor. 

THE COURT: Thank you. 


MR. KRISTAL: Thank you. Your Honor. 
CROSS-EXAMINATION OF NICHOLAS BROOKES 
BY MR. KRISTAL: 

Brookes - Cross/Kristal 
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1 

you about two 
2 

made it to 

3 

4 

5 

6 

an attorney? 

7 

I certainly 

8 

think, for 15 
9 


Q. Members of the Jury, I was introduced to 
weeks ago. My name is Jerry Kristal. I finally 
the grownups table. 

Good afternoon, Mr. Brookes. How are you? 
A. I am very well, thank you. 

Q. Did I understand you correctly that you're 

A. Well, I trained as a lawyer in Britain, but 

didn't practice law today and haven't, I don't 
or more years. 


10 

Q. 

Could you tell the Members of the Jury what 

your salary 



11 

is? 


12 

A. 

My salary with Brown & Williamson is — I 

think it' s 



13 

$560, 

000 . 

14 

Q. 

Do you also have some sort of incentive 

program, bonus 



15 

type 

thing? 

16 

A. 

Yes. There is the bonus arrangement for 

senior 



17 

executives and, of course, as one I enjoy that. 

18 

Q. 

And could you give us the amount or the 

range that your 



19 

bonus 

; or incentive compensation was last year? 

20 

A. 

Last year? 

21 

Q. 

Yes, sir. 

22 

A. 

Well, I would probably need to have notice 

of it to 



23 

give 

you an accurate figure, but I would think 

in the region 



24 

of $250,000. 

25 

Q. 

Do you have any sort of stock option 

incentive? 




http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



Brookes - Cross/Kristal 



2912 




1 

A. 

There are stock plans within the British 

American 




2 

Tobacco group of companies, and I do have some. 

yes. 

3 

Q. 

How many shares of stock do you own? 


4 

A. 

Do I own outright? As opposed to have 

options over? 




5 

Is 

that your point? 


6 

Q. 

Well, why don't we do it both ways. How 

many 

do you 




7 

own 

outright and how many do you have options 

for? 

8 

A. 

I was going to say I'm not entirely sure I 

can help you 




9 

in 

either. The actual shares I own outright is. 

I think, in 




10 

the 

region of 30,000 shares, and I have options 

over 

a 




11 

considerable number more than that, probably 

about 

7 5 to a 




12 

hundred thousand shares. 


13 

Q. 

Do you know how much per share or what the 

total 

worth 




14 

of 

your stock that you own and your options are? 


15 

A. 

No, I don't. 


16 


They would, of course, change from day to 

day with the 




17 

share price. 


18 

Q. 

When was the last time you looked? 


19 

A. 

I think it probably must have been — 

several months 




20 

ago 

. 


21 


THE COURT: The market is up today. 


22 

Q. 

How much was it several months ago? 


23 

A. 

I don't carry that information in my head. 

but I 

would 




24 

think it was — I mean, it's difficult to give a 

sensible 




25 

answer to that because stock options are only 

worth 

anything 
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1 

when you exercise them. 


2 


Certainly in terms of the stock I own 

outright, the 




3 

share price for British American Tobacco shares 

has been in 




4 

the 

region of $10, so if you're looking at, I, 

think 

I said 




5 

I had about 30,000 shares, you'd be talking 


about a capital 

6 value of $300,000. 

7 Q. The Brown & Williamson Company that you are 
a CEO of is 

8 not a family run business today, is it? 

9 A. No, sir. I think I testified that it was 

acquired by 

10 British American Tobacco in 1927. British 

American Tobacco 
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11 

12 

There are no 

13 

that correct? 

14 

owns British 

15 
no 

16 

Brown & 

17 

British 

18 

percent of 

19 

20 

Williamson, 

21 

22 

a number of 

23 

and the 

24 

Tobacco P.L.C., 

25 

owned by I 


is a publicly closed company based in Britain. 

Q. And I think I understand this correctly. 

people that own Brown & Williamson stock; is 

A. No, indeed there are, there is no one who 

Brown & Williamson who individually — there are 

individuals who own Brown & Williamson stock. 

Williamson is a hundred percent subsidiary of 

American Tobacco, and therefore owns a hundred 

the stock. 

Q. Who owns the company that owns Brown & 

another company, or do individuals own that? 

A. Well, there are — specifically, there are 

intermediate holding companies between ourselves 

ultimate parent company, British American 

British American Tobacco P.L.C. currently is 
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1 think in the region of 200,000 or more 
individual 

2 shareholders, being corporations, trusts or 
individuals. 

3 Q. Do you also sit on the board of something 
called BAT 

4 Holdings, Limited? 

5 A. There is a board called BAT Holdings 

Limited of which I 

6 am a director, that's right, yes. 

7 Q. So you are on the board of directors of the 


company 

8 

that 

9 

10 

in the chain 
11 

P.L.C., 

12 

holding 


that owns Brown & Williamson, am I understanding 
correctly? 

A. Well, British American Tobacco Holdings is 
of ownership between Brown & Williamson and BAT 
you're quite right, but it's not the immediate 


13 company, no. 

14 Q. Maybe I'm stating the obvious. You 
obviously have an 

15 interest in increasing the market share of Brown 

& 

16 Williamson cigarettes? 

17 A. The market share of Brown & Williamson 
cigarettes? 

18 Certainly, yes. 

19 Q. How many Brown & Williamson cigarettes were 

sold last 

20 year? 
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sticks. 


21 
22 

23 

24 

how many of 

25 

2915 

1 

yes. I was 
2 

cigarettes. 

3 

were smoked 

4 

5 

is that it 

6 

believe, or 

7 

individuals 

8 


A. Here in the U.S. market? 

Q. Yes. 

A. Approximately, I'd say, 64 or 65 billion 

Q. And have you ever done the math to find out 

those 64 or 65 billion sticks, is it? 

Brookes - Cross/Kristal 


A. You said cigarettes, individual cigarettes, 
dealing with cigarettes, not packs of 
Q. No, I understand that. How many of those 
by underage children? 

A. Well, I don't know, but what I can tell you 

would be 1 percent of the total market, we 

thereabouts, are cigarettes smoked by 
smoked 

under 18. And of that 1 percent, the only 


cigarette that's 

9 been identified by any studies I've seen is 

Kool, and that 

10 is 1 percent of that 1 percent. 

11 I haven't done the math, though. 

12 Q. Do you have an interest in turning — 
strike that. 

13 Has Kool's market share been declining — 

strike 


14 that — before you got to Brown & Williamson, 
had it been 

15 declining? 

16 A. Yes. I believe from about 1975 the Kool 


brand has been 

17 in decline right through until I arrived in 

1995. 

18 Q. Has that turned around to some extent and 
starting to 

19 come back up? 

20 A. I would hesitate to say that. I think it's 

probably 

21 stabilized at around 3.5 share marks. 

22 Q. To you in the business of Brown & 

Williamson that is a 

23 very good sign, is it not? 

24 A. To stabilize a decline in an important 
brand like 


25 Kool? Yes. 
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1 

2 

3 

smoking? 

4 

5 


expecting 


Q. You're not currently smoking? 

A. That's right. 

Q. Have you at times quit and gone back to 
A. Yes, I have. 

Q. How many times has that happened? 

A. I believe twice, and I may say I'm probably 
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7 


to back to smoking yet a third time. 

8 Q. You're not thinking of changing your name 

to Mark 


9 Twain, are you? 

10 A. I think he was talking about hundreds 

times; I'm 


11 talking about three. 

12 Q. At times you've smoked three packs of 
cigarettes a day? 

13 A. On particularly stressful days, yes. 

14 Q. And have you ever taken the time to 

calculate how many 

15 cigarettes per hour that comes out to? Do 
work an 18 


of 


you 


16 

working? 

17 

18 


you have 

: very 

19 

a break. 

20 

more. 

21 


22 

case. 

23 


24 


25 


hour — are you awake for 18 hours when you're 

A. I try to be, yes. 

THE COURT: We'll let you know — do 

much more? I'm going to give the jury a bit of 

MR. KRISTAL: I do have quite a bit 

THE COURT: Let's take ten minutes. 

The same rules apply. Don't talk about the 

(Recess at taken.) 

THE COURT: Mr. Kristal? 

MR. KRISTAL: Thank you. Your Honor. 
Brookes - Cross/Kristal 


2917 

1 Q. Mr. Brookes, the youth responsibility 

program 

2 coordinator, that person, when was the first 

time that 

3 person was appointed at Brown & Williamson? 

4 A. The vice president — shall I give you the 

proper 

5 title? 

6 Q. Yes. 

7 A. Vice president of corporate responsibility 

and youth 

8 programs was appointed in, I believe, November 

1997 . 

9 Q. And that was in response to litigation, was 

it not? 


10 

11 

could not have 
12 

13 

part. 

14 

have an actual 


A. No, it wasn't. 

Q. Was there any reason why such a person 

been appointed at any point in the past? 

A. No, indeed. It was an initiative on our 

Q. The JC program that you mentioned, and I 


15 program that goes with that, and we'll take a 
look at what's 

16 said there, when was that started? 

17 A. When was that what, sir? 

18 Q. Started? 

19 A. Well, I believe there was a pilot program 

run in six 

20 schools in Oklahoma, I'm not quite sure when 
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that program 

21 began, but the announcement that we were 
proposing to 

22 support the Jaycees and taking it national with 
a $250,000 

23 grant was very recent, I believe. 

24 Q. In response to litigation? 

25 A. No, sir. 

Brookes - Cross/Kristal 
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1 

developed 

2 

3 

was a Jaycee 

4 

on youth 

5 

been very 

6 

that's when 

7 

8 
9 

10 

of the 

11 
12 

fully funding 

13 

out 

14 

15 

Jaycees any money 


Q. Any reason that program could not have been 
at any point in the past? 

A. Well, the Jaycees hadn't developed it. It 

initiative, and the Jaycee had been very active 

smoking, particularly on youth access. They had 

supportive of the "We Card" program, and I think 

the interest in youth smoking issues arose. 

This was an initiative by them. 

Q. Are you funding that? 

A. Are we funding the expansion of the program 

Jaycees program? Yes, we are. 

Or supporting it. I don't know if we're 

it. We've given them $250,000 toward taking it 

nationally. 

Q. Has Brown & Williamson ever given the 


16 

before very recently 

to do that? 


17 

A. 

I frankly don't 

know. 


18 

Q. 

Have 

you looked 

at that question? 

19 

A. 

Have 

I looked at 

whether we 

' ve ever given 

the 






20 

Jaycees. 




21 

Q. 

Yes, 

sir? 



22 

A. 

No, 

I haven't. 



23 

Q. 

Is there any reason Brown & 

Williamson 


couldn't have 

24 

past? 

25 

shouldn't 


given money to the Jaycees at any point in the 
A. I really don't know. I can't think why we 
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1 

we have. 

2 

is a 

3 

About Not 

4 

correct? 


5 

6 
7 


give money to the Jaycees but I'm not aware that 

Q. This is Defense Exhibit GZ 000283, and this 

brochure entitled Tips on Talking to Your Kids 

Smoking, and it's put out by Brown & Williamson, 

A. Yes, that's right. 

Q. In the lower left-hand corner. 

When were these pamphlets first put out by 
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Brown & 


8 Williamson? 

9 A. I'm not entirely sure, but I know they have 
been around 

10 for at least 12 months, maybe slightly longer. 

11 Q. 12 months? 

12 A. I believe so, yes. 

13 Q. There is nothing about nicotine in this 

brochure, is 


14 there? 

15 A. Is there anything about nicotine in the 
brochure? No, 

16 I don't — well, I don't know. I would have to 
check and 

17 have a look further, but I don't think so. 

18 MR. KRISTAL: May I approach. Your 


Honor? 


19 

20 

ask you if 
21 

addiction, 

22 

anything 

23 

anything about 

24 

any disease 

25 

dying each year 


THE COURT: Yes. 

Q. While you're briefly looking, I'm going to 
there is anything about nicotine, anything about 
anything about dependence, anything about habit, 
about cancer, anything about heart disease, 
stroke, anything about emphysema, anything about 
at all, anything about statistics of people 
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1 

harmful 

2 

3 

Honor, I'm 

4 

5 

form of the 

6 

7 

8 

parents about 
9 

providing a 
10 

recommends 

11 

parents do not 
12 


from smoking. And anything about any of the 
chemicals in smoking. 

I realize that is a compound question. Your 

trying to save some time. 

MR. BERWICK: I will object to the 

question. 

THE COURT: Overruled. 

A. This is not an education piece informing 
what we assume they already know. We are simply 
device — it is a device piece that just 
different techniques on the assumption that 
want their kids to smoke for all the reasons 


that might have 

13 been mentioned just now, and therefore, gives 

them 

14 techniques in order to do that. 

15 It was a short piece. It was a free 
handout we offered 

16 to retailers to support their efforts to 
discourage kids 

17 from smoking. 

18 Q. Would you agree that all of the things that 
I mentioned 
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19 don't appear in the Brown & Williamson brochure? 

20 THE COURT: I think he just did. Why 
don't you go 

21 on and ask another question. I think he just 
answered that. 

22 Q. Why don't you take a look at the Jaycee — 

I'm sorry, 

23 the Jaycees program. Is this the actual 
brochure that is 

24 used, the curriculum for the program? 

25 A. It looks as though it may be, yes. 

Brookes - Cross/Kristal 


there. 

2 

Ask each third 

3 

than one 

4 

million kids 

5 

them will die 


seated become 


9 

necessarily 

10 

have mentioned 
11 

that are 

12 

support 

13 

programs to be 

14 

15 

disease? 

16 

for a wide 

17 

18 

19 

cancer, 

20 


is 

21 

stroke, to a 
22 

statistical 

23 

24 


25 


Q. And that's GZ 000274. There is an activity 

Have students number off in groups of three. 

person to sit down. Then tell them that no more 

million kids — tell them that more than one 

will start smoking this year, and one third of 

from their addiction. Those students who are 

victims of smoking related diseases. 

Do you agree with that statistic? 

A. Do I personally agree with it? No, I don't 

support that statistic, but as I think I may 

earlier, we don't interfere in the materials 

produced for these various programs. We simply 

grants and other ways to allow successful 

rolled out to an audience. 

Q. Does smoking increase the risk of any 

A. Yes, certainly. Smoking is a risk factor 

variety of diseases. 

Q. What diseases? 

A. Well, certainly respiratory diseases, lung 
emphysema; diseases such as those, as well as it 
associated with heart disease and other — and 
slightly lesser extent in terms of the 
correlations. 

Q. Have you quantified the risk? 

A. Have I quantified the risk? 
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1 Q. Or anyone at B&W quantified the risk, if 
can you tell 

2 this jury what is the increased risk of getting 
lung cancer 
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3 if you smoke? 

4 A. Well, I think the studies, the 
epidemiological studies 

5 that are out there that try to assess what the 
statistical 


6 risks are among groups of people who smoke as 
against people 

7 would don't smoke, the ranges are anywhere 
between 20, say, 

8 and 40 times greater risk for groups of people 

who smoke 

9 against people who don't smoke. 

10 Q. Has Brown & Williamson ever told that to 
the American 

11 public other than just now? 

12 A. Well, I believe the information is in the 

public 

13 domain. 

14 Q. I'm asking you if Brown & Williamson ever 

told that to 

15 the American public. 

16 A. I don't think we would need to because we'd 


be — I 

17 

been 

18 

19 

smoking 

20 

alcohol, 

21 

murders, 

22 

23 

24 

disagree 

25 

statistics. 


don't know. I suspect not because it would have 

information that was already out there. 

Q. If you look at the second paragraph here, 

related diseases kill more Americans than aids, 

cocaine, crack, heroin, homicide, car accidents, 

suicides, drugs, and fires combined. 

Agree or disagree with that? 

A. I haven't an opinion on that. I suspect I 

with it, but I haven't studied it, the 
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1 

found in 

2 

addictive drug, 

3 

using tobacco 

4 

5 

disagree 

6 

7 

relation to 

8 

these are 


People were 
10 
11 

are effective 
12 
13 

substances 


Q. What's in a cigarette chemical nicotine 
cigarettes and other tobacco products is an 
which is why it is so hard for people to quit 
once they start. 

I think we already covered that. You would 
with that? 

A. I would not use the word addiction in 

cigarette smoking, but I would emphasize that 

materials produced by independent antismokers. 

trying to encourage kids not to take up smoking. 
All we measure is whether these programs 

or not, not what their content is saying. 

Q. Tobacco is one of the most dangerous 
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14 

15 

16 

correlation 

17 

terms of 

18 

up there as 

19 

engage in 

20 
21 

the American 
22 

23 

certainly we 

24 

strong 

25 

health. 


commonly consumed by humans. 

Do you agree with that? 

A. Certainly, I think it has a very strong 

with ill health, and I would suggest that in 

activities that people engage in it is probably 

being one of the most risky activities one can 

certainly, yes. 

Q. Has Brown & Williamson ever stated that to 
public? 

A. I would have to check. I don't know, but 
have confirmed and support the fact there are 
statistical correlations between smoking and ill 
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1 

here whether 
2 

3 

suspect we 

4 

5 

"wake up, 

6 

Brown & 

7 

8 

the Key clubs, 
9 

10 

indeed we are 
11 
12 

8th graders, 

13 

12th graders 

14 

15 

16 

I know 

17 

I would 

18 

19 

increased 

20 

and by nearly 
21 
22 

23 

with what I 

24 

smoking by 

25 

down 


Q. Does that mean you don't know as you sit 

that's ever been said to the American public? 

A. As I sit here I would have to check, but I 

have not in those terms, no. 

Q. One of the other programs, something called 
live big, be smoke free," is that a program that 
Williamson is now supporting? 

A. That is a program that is being run with 

I beg your pardon, which is part of the Kiwanas' 
international group of service agencies, and 

sponsoring it, yes. 

Q. There are statistics here, 21 percent of 

30.4 percent of tenth graders, 34 percent of 

have smoked cigarettes in the past month. 

Do you agree or disagree with that? 

A. I would have to check those statistics, but 

there are government statistics on these facts. 

have to go back and check them. 

Q. From 1991 to 1996 current use of cigarettes 

by nearly one-half among 8th and 10th graders 

one fifth among 12th graders. 

Do you have any information on that? 

A. On the face of it, it appears to conflict 

understood to be the case, which was that 

underage individuals has actually been going 
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1 

1992 or '3, I 
2 

3 

present time, 

4 

5 

slight increase 

6 

that came out 

7 

again. 

8 

started before 
9 

10 

11 

first puff on a 
12 


consistently for the last 20 years until about 

believe, when there was a slight uptake again. 

Q. So youth smoking is increasing at the 

correct? 

A. I believe since 1992 there has been a 

yes, but again in 1998 the latest statistics 

just last week show that has been reversed 

Q. More than 80 percent of adult smokers 

they were 18 years old. Do you agree with that? 
A. No, I wouldn't. 

Q. Each day, 6,000 young people take their 
cigarette and half will become regular smokers? 


Do you 

13 

14 

statistics on 

15 

certainly I 

16 

17 

Brown & 

18 

19 

start 

20 

time as we all 
21 
22 

23 

24 

starters? 

25 

important 


agree with that? 

A. I would have to go back and check the 
how 

many young people actually do become smokers but 

don't sit here today and endorse that. 

Q. Do you know what starters are in terms of 

Williamson marketing? 

A. Well, traditionally starters are people who 
smoking cigarettes, I imagine, for the first 
must do at some point. 

Q. Does Brown & Williamson target starters? 

A. No, we don't target starters. 

Q. Did Brown & Williamson ever target 

A. I would imagine that starters could be an 
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1 part of a — well, to be honest, I'm not 
entirely sure 

2 whether we have. I would doubt if we had. 

3 Q. Have you seen marketing documents that talk 

about the 

4 need to target starters? 

5 A. I have been shown some documents which 
refer to the 


those 


what age 


those documents 
9 

and over. 

10 


word "starters," but it is totally unclear from 
documents whether those starters are 18, 19, 20, 
they refer to. And the other indicators in 
indicate to me they were talking about people 21 
Q. Were you here when Mrs. Beasley was 
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testifying? 

11 A. I was in the building, but I wasn't in the 
room, no. 

12 Q. She claims that Reynolds only targets 
actual smokers. 

13 Is Brown & Williamson's position different in 
terms of who 

14 Brown & Williamson targets? 

15 THE COURT: Sustained as to form. 

16 Q. Is Brown & Williamson only concerned about 
switchers, 

17 or are they also concerned about starters in 
terms of target 

18 groups? 

19 A. May I answer that? 

20 Q. Yes, sir. 

21 A. We do not target starters in Brown & 
Williamson. We 

22 have 15 share points in the U.S. market. That 
leaves 85 

23 share points that are currently smoking other 

people's 

24 brands. We have no need to target starters and 

we don't do 

25 it. 


Brookes - Cross/Kristal 


though in the 
2 

3 

documents with 

4 

tried to 

5 

other 

6 

that we were 


Tobacco 


council for 
12 

in 1995. 

13 

sponsoring 

14 

15 

16 

which is a 


Seligman to the 
18 

November 15, 

19 

Mr. Pepples 

20 


Q. Brown & Williamson has targeted starters 
past, correct? 

A. I hesitated earlier because I had seen 

the word "starters" in, but as I think I just 

explain, my recollection was that there were 

references in those documents which indicated 

talking about people 21 years or older. 

Q. I'm going to digress for a moment. 

You are familiar with the CTR Council for 

Research? 

A. Yes, indeed. I was on the board of that 

pretty much since I arrived here in the states 

Q. That is, by virtue of being the CEO of a 

company, correct? 

A. That's correct, yes. 

Q. Let me show you Plaintiff's Exhibit 1910, 
November 17, 1978 document. It is from Mr. 

CTR file, subject is a meeting in New York, 
1978. And if you look at the people present, 
was there, right, the general counsel for Brown 


& 


21 Williamson? 
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22 MR. BERNICK: Objection to questions 
concerning 

23 this document unless he can establish a 
foundation this 

24 witness has any knowledge. It is not even a 

Brown & 

25 Williamson document. 
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1 

lay some 

2 

I understand 

3 

4 

to show him 

5 

6 

CTR? 

7 

8 

Committee of 
9 

10 

11 

12 

13 

Henson 

14 

there should 

15 

for 

16 

17 

18 

question? 

19 

question. 

20 

question. 

21 

CTR meetings 
22 

23 

foundation. 

24 

25 

Committee of 


THE COURT: You are going to have to 
foundation. This is before he was involved, as 
It. 

MR. KRISTAL: Your Honor, I was going 

the document — let me ask the questions. 

Q. Have you looked into the history of the 

A. Yes, I have. 

Q. And are you aware of something called the 

Counsel? 

A. Yes, I am. 

Q. Have you ever seen this document before? 

A. From that indicator, no, I haven't. 

Q. The document starts, at the outset, Arnold 

reminded all participants of the meeting that 

be no written record of what transpired issued 

distribution. 

Was that ever — 

THE COURT: Is that the end of the 

MR. KRISTAL: I haven't got to the 

THE COURT: Go ahead and ask the 

Q. Was that ever stated to you at any of the 

that you were at? 

MR. BERNICK: Objection. Lack of 

THE COURT: Overruled. 

A. I think there may be a misunderstanding. 
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1 Counsel was not an office or a committee of the 

CTR, the 

2 Council for Tobacco Research, to the best of my 
knowledge. 

3 And no, to directly answer your question, I was 
never asked 

4 such a thing. 

5 Q. The second paragraph reads, as means of 

introduction, 

6 Bill — 

7 THE COURT: Wait a second. There is 
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some 


objection. 


9 

the 

10 

I didn't 
11 

deal with CTR, 
12 

this witness 

13 

14 

document? 

15 

16 


MR. BERNICK: Object to the reading of 

document. Again, there is no foundation for it. 

even pursue this in my direct. I'm happy to 

but in any event, there is no foundation asking 

about a document he's never seen. 

THE COURT: What is the year of the 

MR. KRISTAL: 1978, Your Honor. 

THE COURT: I'll sustain the 


objection. I think 

17 it's beyond the scope of the direct, and I don't 
know that 

18 he has personal knowledge of it in any regard. 

19 Were you on CTR anytime before '95? 

20 THE WITNESS: No, Your Honor, I was 

not. 

21 MR. KRISTAL: Your Honor, the second 
page refers 

22 specifically to education for youngsters. 

23 THE COURT: Well, if he — I don't 
know how he 


24 would have personal knowledge. 

25 MR. KRISTAL: I will move on. 
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1 

2 

which are 

3 

Williamson in 

4 

5 

6 


THE COURT: About a '75 meeting. 
Q. Could you please turn to Exhibit 4692, 

answers to interrogatories filed by Brown & 

another case. 

Do you have that there? 

A. Yes. 


7 THE WITNESS: I think I need a cloth, 

8 unfortunately. 

9 A. Could you give me the number again, please? 

10 Q. 4692. 

11 A. Unless I am being very slow, I don't find 

this in my 

12 pack. 

13 MR. KRISTAL: May I approach. Your 


Honor? 


14 THE COURT: Yes. 

15 Q. Let me just put it up on the elmo. 

16 Question 18 asks Brown & Williamson to 
estimate its 

17 expenditures on research relating to smoking and 
health for 

18 a number of years, beginning in 1975 up through 


1994 . 

19 Do you see that? If I turn to the other 

page — 

20 A. 1994. Yes, I see that now. 

21 Q. And question 21 asks how much Brown & 
Williamson spent 

22 on advertising, marketing and promotion for 
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those same 

23 

24 

25 


years. 

A. Right. 

Q. Do you see that? 
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1 
2 

3 

it be easier 

4 

witness. 

5 

If he gives 

6 

7 

interrogatories. 

8 

was merely 
9 

10 

can deal with 
11 

adds anything. 

12 

ask the 

13 

14 

marketing 

15 

16 

17 

18 

advertising and 

19 

$454,917,345. 

20 
21 
22 

23 

24 

25 

track all of 


A. Yes, I do. 

Q. Can we bring up the first chart. 

THE COURT: Let me just ask, wouldn't 

just to — you're crossing him, you can lead the 

Wouldn't it be easier to ask him the question? 

a response that conflicts with the answer from 
interrogatories, go to the answer from 

MR. KRISTAL: I will. Your Honor. I 

laying a foundation for the next graphic. 

THE COURT: Why don't you see if you 

it by way of a graphic, if the graphic really 

MR. KRISTAL: I think it does. I will 

question while the graphic is up. 

Q. The yellow lines here represent advertising 

promotion expenditures based on the answers to 
interrogatories. Do you see that? 

A. Yes, I do. 

Q. And in 1994, for example, the marketing 

promotion expenses of Brown & Williamson were 
Does that sound accurate? 

A. I'll certainly take your word for it. 

Q. 1993, for example, the highest yellow line, 
$681,993,049. Do you see that? 

A. Yes, I do. 

Q. Moving to the left, all those yellow bars 
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1 

promotion 

2 

3 

4 

very tiny pink 

5 

money Brown & 

6 

see those? 

7 

8 

pink bar to 
9 

yellow bar — 
10 


the expenditures on advertising, marketing and 

down to 1974. Do you see that? 

A. Yes. Yes, I do. 

Q. It may not be easy to see, but there are 
bars next to each yellow bar representing the 
Williamson spent on smoking and health. Do you 
A. Yes, I do. 

Q. For example in 1994 the yellow bar and the 
the right, 1994 pink bar is $5,090,000, the 

THE COURT: You need to ask him some 
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question. 

11 You're not testifying. You need to ask the 
witness a 

12 question. 

13 Q. Is it fair to say, Mr. Brookes, that the 
money that 

14 Brown & Williamson spent on marketing, 
advertising and 

15 promotion is significantly higher in every year 

from 1974 to 

16 1994 than it was on health research? 

17 A. It was indeed, but I think you're comparing 

apples to 

18 oranges. 

19 Q. Now, if you — would you agree that the 

entire amount 

20 that Brown & Williamson spent over that 20 year 
period is 

21 equal to the smallest amount in any one year 


spent on 

22 marketing promotion and advertising? The bar 
the right 

23 and the bar to the left are about equal. 
Everything else is 

24 higher. Do you see that? 

25 A. Yes, but again I would insist you're 
comparing apples 
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1 with oranges. 

2 Q. The starting smokers, if you look at 
Exhibit — I hope 

3 this is in your book, PX 163, Plaintiff's 
Exhibit, the 

4 document is of poor quality. I retyped it. 
This is a Brown 

5 & Williamson document dated February 21, 1973. 

Do you see 

6 that? 

7 A. 163? 

8 Q. 1163, yes. 

9 A. Oh, 1163. 1163. Thank you. Could you 

describe it 

10 again for me, please? 

11 Q. It is a Brown & Williamson document, 
February 21, 1973, 

12 first paragraph reads: Here is a list of 
conclusions based 

13 on wave 13 and the latest black study. Only 
conclusions on 

14 which we plan to take action are listed. 

15 Now, the waves are the studies that you 
were talking 

16 about were they not the marketing studies? 

17 A. Yes. The switching studies that we 
referred to 

18 earlier, that's right. 

19 Q. These include starters, do they not? Not 

just 

20 switchers? 

21 A. I don't know. You have to point me to 

that. 
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22 

Kool has 

23 

the 26 plus 

24 

present rate, 

25 

be three 
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1 

other broad 
2 

3 

4 

5 

you like? 

6 

7 

under the 

8 

you see 

9 

10 
11 

Williamson 
12 

group was an 

13 

14 

25 year old 

15 

correctly designated 


Q. If you look at the second highlight here, 
shown little or no growth in shares of users in 
age group. Growth is from 16 to 25. At the 
smoking in the 16 to 25 year age group will soon 

Brookes - Cross/Kristal 

times as important to Kool as a prospect in any 

category. 

Do you see that? 

A. I am just looking for it. 

Q. Well, you can look on screen and follow if 
A. Which page are you on? 

Q. The bottom of page 1, the last paragraph 

conclusions on which we plan to take action. Do 
that? 

A. I see it now. Yes. Thank you. I have it. 
Q. Isn't it correct from reviewing the Brown & 

marketing documents that the 16 to 25 year age 

important part of the Kool market? 

A. Well, I think I tried to explain, the 16 to 

age group in this study was not perhaps 


16 

whether any of 

17 

25 or any age 

18 

correct 

19 

20 

to find out 
21 

as opposed 
22 

23 

think we 

24 

wanted 

25 
we 


in the sense that we had no way of knowing 
these individuals were 16 or whether they were 
in between. But the statement you've read is a 
reading of this paragraph. 

Q. Did anybody at Brown & Williamson attempt 

who the 16 year olds were, how many there were, 

to the 25 year olds in that group? 

A. Well, I believe we did better than that. I 

actually pointed out to the agency that we only 

information based on 21 to 25, and after a while 
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1 

2 


onwards. 


3 

Is that what 

4 

5 


persuaded them to provide us that information in 
format. I think that was from about 1978 
Q. So before '78 the target audience was 16? 
you're saying? 

A. No, sir. The target, the information we 
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were 


obtaining, as I said, was not information that 


we had asked 

7 

that this was 

8 

marketing 

9 

information 

10 

group being the 
11 
12 

1976. Again, 

13 

Mr. Louis. 

14 

Research 


to be categorized in that way. It was simply 
omnibus data produced by marketing, external 
organization which we bought and which had this 
categorized in certain age groups. One age 
16 to 25. 

Q. The next document is 1592, November 11, 
this is an internal memorandum from Mr. Read to 
And it's entitled Viceroy Positioning/Strategy 


15 

16 

17 

18 

the basic 

19 

reasons for 

20 

competitive 

21 

franchise. 

22 

23 

24 

was 

25 

was it not? 


Project B. 

Are you with me? 

A. Yes. I have the document. 

Q. And the sentence here that is highlighted, 

purpose of this research is to determine the 

Viceroy's inability to attract starters and 

smokers and inability to hold its current 

Do you see that? 

A. Yes, I do. 

Q. From your review of the documents. Viceroy 
positioning itself to attract starting smokers, 
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1 A. Could you repeat the question? I'm sorry. 

I was 

2 distracted. 



3 

Q. 

Yes 

Viceroy was positioning itself to 

attract 

starter 





4 

smokers, 

was it not? 


5 

A. 

No, 

I don't think that's a fair reading of 

that 






6 

document 

at all. 


7 

Q. 

The 

next exhibit is 1346 A. 


8 


And 

this is dated September 1974. It is 

hard to 

read 





9 

but 

this 

was a marketing study, was it not, for 

Brown & 






10 

Williamson entitled New Ventures Project Stage 

II, The 

New 





11 

Smoking? 

Do you see that? 


12 

A. 

I see the title, yes. 


13 

Q. 

And 

have you seen this document before? 


14 

A. 

No. 

It doesn't look familiar. 


15 

Q. 

The 

first page lists the objective. 


16 


To 

examine and analyze the phenomenon of 

the new 






17 

smoker. 



18 


To 

evaluate the importance of this segment 
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in the 

19 cigarette market today and in the near further 
and to assess 

20 Brown & Williamson's current market position 

relative to the 

21 new smoker. 

22 To offer some early suggestions for 
maximizing the 

23 company's position in this segment. 

24 Do you know what brand they were talking 
about in this 

25 market analysis? 
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1 A. No, I don't. 

2 Q. Contained in this analysis from Brown & 
Williamson is a 

3 chart Share of Users by Age and Sex. Do you see 

that? 

4 A. Could you direct me to the page. 

5 Q. Yes. Bates number on the bottom is 77921. 

The 

6 document itself is on the screen to your right. 

In this 

7 market — 

8 A. 77921 is not this document in my book. 

9 Q. The chart lists 16 to 25 year olds, does it 

not, and 

10 tracks the share of users by product. Do you 
see that? 

11 A. I would find it much easier if you would 

give me the 

12 correct number from the book because the number 


you gave me 

13 

14 

15 

16 

the way it 

17 

18 

that the 

19 

20 
21 
22 

tracking the 

23 

correct? 

24 

because I've 

25 

information 


was incorrect. 

Q. Mine says 77921. 

A. That's the whole document. 

Q. 7807 is the best I can do on that. This is 
was given to us. 

A. Okay. Share of Users by Age and Sex, was 

reference? 

Q. Yes, sir. 

A. Now I have it. Thank you. 

Q. Do you see that Brown & Williamson was 

various brands in the 16 to 25 year old market, 

A. No, I have to — I can't accept that 
tried 

to say we didn't have any breakdown of the 
in 
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1 

2 

for that 

3 

provided to us 

4 


the age category 16 to 25. 

If you want to refer to that as shorthand 

particular slice of the information that was 

by the marketing organization from which we 
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bought this 

5 omnibus information, we can treat it as that, 
but I mean, 

6 otherwise I have to resist it every time you 
mention it that 

7 way. 

8 Q. Did it make a difference to Brown & 
Williamson whether 

9 they were all 16 year olds or all 25 year olds 

that were 

10 being looked at? 

11 A. Yes, of course it would. We were not in 

favor of 

12 smoking by nonadults, and adults at that time 
largely I 

13 think were 18 or over. 

14 Q. Was this the only marketing group that you 

could obtain 

15 information from? 

16 A. I would have to go back and ask that 
question of my 

17 colleagues. I have no idea. 

18 Q. It looks like 7812, although it is hard to 
read, is a 


19 

20 
21 

group graph, 
22 

during that 

23 

24 

25 

do you not. 


graph. Do you see that? 

A. I see this on the screen, yes. 

Q. And this is, again, the 16 to 25 year age 

and which are the two brands that are growing 

period in that group? 

A. It would appear they are Marlboro and Kool. 
Q. And you know from the marketing documents, 
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1 that you have reviewed, that during that time 
period it was 

2 Brown & Williamson's effort to continue that 
market share 

3 growth in the 16 to 25 year old starters, 

correct? 

4 A. No. That's not my understanding. 

5 Q. Let me show you a graph from Exhibit 4081. 

Do you have 

6 that? 

7 A. I can see its on screen. 

8 Q. On the front page this is from another one 


of the 

9 switching studies. It says, this is now 

switching studies 


10 

waves 

, 24 to 

30. Do you see that? 


11 

A. 

Switching studies waves, I see that. 

12 

Q. 

The chart is entitled Market 

Dynamics, 

Franchise Flow 





13 

Model 

Do you see that? 


14 

A. 

Yes. 



15 

Q. 

The two 

circles, do they not 

represent 

smokers? 





16 

A. 

Yes. I 

would assume so. 


17 

Q. 

And the 

oval or the football 

shape in the 

center are 
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18 

what 

is labeled Loyals, correct? 

19 

A. 

That's the label, yes. 

20 

Q. 

Well, you're familiar with the dynamics of 

the market 



21 

flow 

in the cigarette market, are you not? 

22 

A. 

I hope to be, yes. 

23 

Q. 

So you have some smokers who are loyal to 

your brand. 



24 

correct? 

25 

A. 

That is often the case, yes. 
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1 

Q. 

On the ieft, the crescent here on the left 

says, 



2 

Switched Out. That would represent smokers who 

are leaving 



3 

your 

brand and switching to other brands. 

correct? 



4 

A. 

Correct. 

5 

Q. 

And on the right, the right crescent is 

switched in. 



6 

correct? 

7 

A. 

Yes . 

8 

Q. 

And those would be smokers who are leaving 

other brands 



9 

and 

coming to your brands, correct? 

10 

A. 

That's what my understanding is of the 

words, yes. 



11 

Q. 

Starters, over here, are coming into the 

market, 



12 

correct? 

13 

A. 

Yes . 

14 

Q. 

And you know that those starters start 

smoking in their 


15 

early teens, correct? 

16 

A. 

No, I don't know that. 

17 

Q. 

The other arrow is Quitters, that's leaving 

the 



18 

circles, correct? 

19 

A. 

That appears to be it, yes. 

20 

Q. 

If there were no starters coming into the 

circles over 



21 

time 

, over time the circles would diminish. Is 

that fair to 



22 

say? 


23 

A. 

I would imagine so, yes. 

24 

Q. 

Turn to, please, 2233. Are you there? 

25 

A. 

Yes. 
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1 

Q. 

And this is a Kool Strategic Brand Plan for 

1981. Is 



2 

that 

correct? 

3 

A. 

It appears to be, yes. 

4 

Q. 

Have you ever seen this document before? 

5 

A. 

I think I have seen it on occasions. 

6 

Q. 

If you look at Bates number 4691, there is 


a similar 

7 chart drawn differently but the concept is the 
same, is it 

8 not? 
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9 

A. 

Did you say 469 — what was the number 

again? 



10 

Q. 

— 1. You have starters coming in, people 

switching. 



11 

and 

these are menthols, correct, this chart? 

12 

A. 

It is Kool brand? 

13 

Q. 

Yes . 

14 

A. 

Yes. Those are menthol cigarettes, yes. 

15 

Q. 

Starters, switching in, and you have 

brands, and two 



16 

circles there represent the market, correct, and 

they're 



17 

switching back and forth? 

18 

A. 

I haven't studied this graph before and it 

is a little 



19 

complicated, but I'm prepared to go along with 

your 



20 

interpretation of it. 

21 

Q. 

Right, then you have folks who are 

switching out of the 


22 

brands and then people who are quitting for 

good, hopefully. 



23 

right? 

24 

A. 

That could be the case. 

25 

Q. 

From the document, if you would, Roman 

Numeral V, it 
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1 

says 

1981 testing. Bates number ends in 654. 

2 

A. 

Yes. 654. Which Roman Numeral? 

3 

Q. 

V. 

4 

A. 

I have 654 but there is no Roman numerals 

on the page. 



5 

Are 

you sure it is 654? 

6 

Q. 

Number C, I'm sorry. It is under — the 

subheading on 



7 

the 

prior page, right? On the cover is number 

V, 1981 



8 

Testing, and this is key marketing strategies 

for that 



9 

period, right? 

10 

A. 

Roman Numeral V on the front page says 1981 

Testing. 



11 

Q. 

And number C. 

12 


MR. BERNICK: Your Honor, I don't know 

that it' s 



13 

clear to the jury, I have an objection. They 

are literally 



14 

taking phrases and pulling them out and making 

them into 



15 

complete sentences. 

16 


I hope it is clear. I want to state the 

objection. 



17 


THE COURT: I'm not sure if it's 

clear. 



18 

Q. 

I'll put the document up. 

19 


You see under two, in priority order these 

target 



20 

audiences are — do you see that? I just think 

it is easier 



21 

to read — 

22 


THE COURT: Why don't you put the 
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document up. 

23 

24 

25 

are young 


I 

think it gives better context. 

MR. KRISTAL: All right. 

Q. In priority order these target audiences 
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1 adult starting smokers and nonmenthol switchers, 

correct? 

2 THE COURT: What is your question? 

3 Q. The question is it was Kool's goal to 
attract the young 

4 adult starters, right? 

5 A. That's what it was saying, the clear words 
on the page, 

6 yes. 

7 Q. Particularly male young adult starters, 

correct? 

8 A. I'm not sure where you get the male part 

from, 

9 but — where is that coming? 

10 Q. On page 656. Kool must reestablish its 
leadership aura 

11 and its positive symbolism among its important 

user groups 

12 of white and black males. Kool's equity of 


name, product 

13 uniqueness and young male symbolism must be 
brought into the 

14 1980s and exploited. 

Correct? 

A. That's what the words say. 

Q. And you know that that was a marketing 


15 

16 

17 

strategy 

18 

19 

sampling? 

20 
21 
22 

23 
of 

24 

starter 

25 


of — withdraw the question. Your Honor. 

Are you familiar with the concept of 

A. Cigarette sampling? 

Q. Yes, sir. 

A. Yes, of course. 

Q. And cigarette sampling was a particular way 

attracting younger smokers, was it not? Younger 

smokers in particular? 
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1 

A. 

Not to my knowledge, no. 


that? 

2 

Q. 

Have you seen any documents that 

discuss 

people 

3 

to 

A. 

Well, sampling principally is to 

persuade 


4 switch from one brand to another. Your 
characterization of 

5 it is not one that I recognize. 

6 Q. Exhibit 1229. Your Honor, may I use the 


typed — we 

7 typed the whole page (indicating)? 

8 THE COURT: Yes. 

9 Q. Under the introduction, there were 
marketing studies 
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going on to gain insight into the perceptions. 


10 

attitudes, 


11 

and 

behavior of younger recently starting 

smokers regarding 


12 

initial product usage, current smoking and 

health concerns 



13 


Do you see that? 

14 

A. 

It is a very unclear copy. Which paragraph 

are you 

15 

on? 


16 

Q. 

The first paragraph. 

17 

A. 

I see it. Yes. 

18 

Q. 

Now, as part of this study, some of the 

questions that 

19 

were 

asked related to whether or not the younger 

starting 

20 

smokers felt that they were addictive. Have you 

ever seen 

21 

this 

document before? 

22 

A. 

I don't recognize this document, no. 

23 

Q. 

If you look at key findings at the bottom 

of that first 

24 

page 

, smoking starts with younger people for 

four reasons. 

25 

One 

or more than one may be at work at any one 


time. And 
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1 then they list four reasons there. Do you see 

that? 

2 A. Yes. I'm reading it to myself. 

3 Q. The fourth reason identified has to do with 

physical 

4 reaction. The physical reaction was described 
as a high or 

5 as a challenge to be strong enough to smoke 
without getting 

6 sick. 


7 

still felt 

8 
9 

once youths 
10 

quitting? 

11 

smokes 

12 

find it 

13 

can I just 

14 

document to 

15 

not. 


Once becoming regular smokers, young people 

they were not addicted. 

Is it Brown & Williamson's position that 

start smoking they have a difficult time 

A. I think it is our position that anyone who 

regularly, has a smoking habit, will possibly 

difficult to quit, certainly, whatever age. But 

ask, I mean, I cannot find any reference on this 

whether this is a Brown & Williamson document or 


16 Q. It came from Brown & Williamson's files? 

17 A. Well, I appreciate that, but are you 

representing it to 

18 me, this is our document that we created? 

19 Q. It was a document created by a research 
company, Kenyon 

20 & Eckhart Advertising in early 1974 and 
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presented to Brown & 

21 Williamson? 

22 A. So it is not our document. Thank you. 

23 Q. Are you saying Brown & Williamson didn't 

authorize 

24 Kenyon & Eckhart to prepare this document for 

them? 


25 A. 

providence of this 


I have absolutely no idea about the 
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1 document, but I'm glad you clarified this is not 

a Brown & 

2 Williamson document. 

3 Q. You are aware, are you not, that marketing 

documents 

4 within Brown & Williamson noted that Brown & 
Williamson 

5 smokers were addicts? Have you seen those 
documents? 

6 A. Have I seen documents that said what? 


Could you repeat 

7 the question? 

8 Q. That Brown & Williamson cigarette smokers 
are addicts? 

9 A. I've seen references in documents to that, 
to the word 

10 addiction and addicts in our documents. 


certainly, yes. 
11 

under the 
12 

the 

13 

Various 


14 

save coupons? 

15 

16 

17 

18 

19 

20 

franchises 

21 


cigarettes 

22 

23 

did you say? 

24 

25 

2947 

1 

brand. Raleigh 
2 

bear 

3 

4 


Q. Exhibit 2563. This is July 1, 1983. And 

highlighted section that's there it talks about 

mechanism for coupon saving. Do you see that? 

reasons why Raleigh and Belair smokers would 

A. This is on the first page? 

Q. Yes, sir. 

A. Yes, sir, I have that. 

Q. And the first one is economic? 

A. Uh-huh. 

Q. Were you aware that both Raleigh and Belair 

were the low income franchises for purchasing 

manufactured by Brown & Williamson? 

A. That Belair and Raleigh were the low end, 

Q. Yes. 

A. No, I wasn't aware of that. 
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Belair is certainly a value for money 
Extra is a value for money brand. But they both 
coupons, I know that. 

Q. And the purpose of the coupons is obviously 


to get 

5 


people to buy more cigarettes, fair to say? 
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6 

think, as 

7 

loyal to our 

8 
9 

see that? 

10 

11 

document? 

12 

13 

14 

15 

smokers are 

16 

reduce 


A. To — they tend to be what's regarded, I 

franchise reward. In other words, if you're 

brand, then there are gifts to be collected. 

Q. The second reason is family first. Do you 

A. Yes, I see that. 

Q. This is an internal Brown & Williamson 

A. This appears to be, yes. I agree. 

Q. Third is guilt reduction. Do you see that? 
A. Yes, I see that, too. 

Q. The first sentence says, Raleigh and Belair 
addicted to smoking. They smoke primarily to 


17 negative feeling states rather than for 
pleasure. Given 

18 their low income, smoking represents a financial 

drain on 


19 family resources. 

20 Do you see that? 

21 A. Yes, I see that. 

22 Q. Do you agree with that, that Raleigh and 

Belair smokers 


23 were addicted? 

24 A. Well, no, I don't, but this is a marketing 
document not 


25 

I know who 


a scientific document, but I'm not entirely sure 
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1 

statement. 

2 

Williamson to 
3 

of their 


were 


4 


5 

6 

position on 

7 

used in 

8 

this was 

9 

a different 
10 

executive, 

11 

advantages on 
12 

He' s 

13 


don't put a lot 

14 

this matter. 

15 

reason to 


authored it. But no, I don't agree with that 
Q. Do you believe it's ethical for Brown & 
be offering coupons to get people to smoke more 
cigarettes if the marketing people believe they 
addicted? 

A. Well, I think — if I may just repeat my 
addiction, which certainly is a word that can be 
everyday language and is used by many people, if 
being used by a scientist, I think that would be 
issue than it being used by an individual 
possibly a junior one, as he's discussing 
these two brands in the marketing department, 
obviously a fairly junior individual, and I 
of weight or store by what his thoughts are in 
Q. If he believed that — do you have any 
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16 

did not 

17 

18 

19 

he testify 

20 
21 
22 

within Brown & 

23 

24 

quite right. 

25 

not a law of 


believe that the person who wrote this document 
believe that? 

A. Do I have any reason to believe — 

THE COURT: He doesn't have — how can 

to that? 

MR. KRISTAL: I will move on. 

Q. Do you now have some sort of new code 

Williamson similar to the voluntary code? 

A. Yes. We have just introduced it. He's 

Q. The voluntary code adopted in 1964, that's 

Brookes - Cross/Kristal 
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1 

2 

the first of 

3 

4 

is it not? 

5 

6 

guilty of any 

7 

8 
9 

found guilty 
10 
11 
12 

13 

scope of the 

14 

think it' s 

15 

16 

entitled 

17 

18 

document 

19 

20 
21 

for some 

22 

ask you 

23 

never 

24 

25 


any sort, correct? 

A. It was adopted in '64 and implemented in 

January of '65 no, it was a voluntary code. 

Q. And it is monitored by the industry itself, 

A. It was, I think, yes. 

Q. Has Brown & Williamson ever been found 

violation of this voluntary code? 

A. Frankly, I have no idea. 

Q. Do you know if any company has ever been 

of a violation of their own code? 

A. I have no — 

MR. BERWICK: Objection, foundation. 
THE COURT: I think it's beyond the 

direct, so I'll sustain the objection, and I 

probably objectionable anyways. 

Q. Exhibit 4703 is dated June 26, 1972. It's 

Product W Marketing Brief. 

Now, if you can — have you ever seen this 

before? 

A. No, I don't believe I have. 

Q. It's for — this is a proposal, is it not, 

cigarette that has wine in it. I'm not going to 

about the marketing of that. That was obviously 

marketed, fair to say? 

A. I think it's fair to say, yes. 

Brookes - Cross/Kristal 
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1 


& 


2 

going in terms 

3 

4 


Q. In terms of placement of advertising. Brown 

Williamson would study where their adds were 

of who the market was for those ads, correct? 

A. I was just focusing on this document. 
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Could you repeat 

5 the question. 

6 Q. In terms of placement of advertising, print 

7 advertising — 

8 A. Yes. 

9 Q. — Brown & Williamson would know what types 

of 

10 magazines they'd be going to and knew something 
about the 

11 readership of those magazines, correct? 

12 A. By and large I think those sorts of issues 
were handled 

13 usually by the advertising agency, who would 

have that 

14 expertise in-house, but I would not be at all 
surprised some 

15 of our marketing people understood some of the 
dynamics of 

16 that, yes. 

17 Q. And here it says, the national media 
program would 

18 utilize only youth-oriented publications, such 
as Play Boy 

19 and Penthouse; also, unique youth publications, 

e.g. 

20 National Lampoon and Rolling Stone. 

21 Do you see that? 

22 A. Yes, I see that. 

23 Q. Brown & Williamson, the new code, is 

entitled Marketing 

24 Principles and Practices? 

25 A. Yes, that's right. 

Brookes - Cross/Kristal 
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1 

2 

3 

4 

This is 

5 

under; is 

6 

7 

principles we 

8 

market. 

9 

publications 

10 

that? 

11 

12 

that no ads 

13 

magazines 

14 

15 

correctly. 

16 


Q. This is GZ 000277. 

I'll be done shortly. Your Honor. 

A. Is this in my bundle here? 

Q. This we got from your attorneys last night, 
the new code that Brown & Williamson is living 
that correct, voluntarily? 

A. It is a rearticulation of the marketing 

apply in marketing cigarettes in the U.S. 

Q. So the first point is selecting 
directed 

at adults at least 21 years of age. Do you see 
A. Yes, I see that. 

Q. Am I interpreting that correctly to mean 
for Brown & Williamson cigarettes will be put in 
read by people under 21? 

A. No, I don't believe you are reading that 
Q. Can you tell me what that means, that first 


17 A. Well, it means that we wouldn't put an 

advertisement in 
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18 a magazine or publication that was targeted at 
the people 

19 under the age of 21, not that it was ever read 
by anyone 

20 under the age of 21. Clearly you can't state 

that. 

21 Q. There is also a principle here to avoid the 
suggestion 

22 that cigarettes or smoking are essential to 
social or sexual 

23 success. Do you see that? 

24 A. Yes, and I believe that's a repeat of a 
code condition 

25 that dates back to 1965. 

Brookes - Cross/Kristal 
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1 

answer, what 
2 

3 

means that 

4 

it is 


5 


If there is 


suggests that 
7 

success, then 


the way to 
9 

package you 
10 

to see if 
11 

sense. 

12 

Weekly, March 

13 

new "B Kool" 

14 

15 

16 

New Teen 

17 

18 

is the 

19 

20 
21 

Weekly? 

22 

23 

24 

do with 

25 


Q. What does that mean? I don't mean your 
does that principle mean? 

A. What does that principle mean? I think it 

if you have a situation, an advertisement where 

evident that — well, let's put it another way. 

an event going on in an advertisement which 

only by smoking can you achieve some sort of 

that would be contrary to that provision. And 

measure that, I guess, is to take the cigarette 

like or the cigarette smoking out of the picture 

the picture still makes some sort of social 

Q. We purchased two magazines. Entertainment 

5th, 1999, and there is an ad in there for the 

campaign. Are you aware of that? 

A. Specifically, no. 

Q. On the cover this talks about: Inside, The 
Pop. Do you see that? 

A. No, I can't see that. Entertainment Weekly 

magazine. 

Q. Excuse me? 

A. Did you say the magazine was Entertainment 

Q. Yes. 

A. Yes. 

Q. In your mind, does this ad have anything to 
sexual attraction? 

Brookes - Cross/Kristal 
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1 A. Oh, quite possibly, but it is nothing to do 

with the 
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2 cigarette smoking per se. I mean, just follow 

my test. 

3 Take the cigarette pack out of the ad, and is 
that a picture 

4 that still has some relevance? Well, it is. 

5 Q. Is there a message being conveyed here that 
the person 

6 holding the Kool pack is cool? 

7 A. Is that an implication? It's a play on the 

word, of 

8 course, which is the product name, the brand 
name is Kool, 

9 so it is a play on that word. 

10 Q. Is there an implication that it is cool 
from this ad in 

11 your opinion to be smoking Kool cigarettes? 

12 A. That is not the implication I take away 

from this ad. 

13 I would remind you as well, if I may, that all 

the 

14 characters in this advertisement are over 30. 

15 Q. This is from Rolling Stone Magazine, next 

month. 

16 Same campaign. "B Kool" campaign. 

17 A. Yes, that's the same campaign. 

18 Q. Teenage males would not be attracted to 

this ad? 

19 A. I don't say that. Unfortunately in a free 

society, 

20 advertisements that are aimed at a target group 
of 21 to 29 

21 year olds or 30 to 39 year olds may very well be 

seen by 

22 people outside that age bracket and may even 
appeai to them, 

23 but that is not the intention of Brown & 
Williamson. 


24 

absolutely no 

25 

advertising? 


Q. One of the provisions of the new code is 
outdoor advertising, correct, no billboard 
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1 

2 

prevented Brown 

3 

past? 

4 


were to put 
5 


of home 

a 


7 


9 

10 

11 


A. That's correct, yes. 

Q. Was there anything that would have 
& 

Williamson from doing that at any point in the 

A. Yes, there is. Competition, clearly if we 

ourselves into competitive disadvantage to other 
manufacturers who were continuing to utilize out 

billboards, that would be a certain — certainly 

restriction on our freedom of action. 

Q. Part of the same ad campaign, "B Kool"? 

A. Yes, it is. 

Q. You're aware this ad campaign is currently 


on 


12 billboards? 


13 A. It's currently on billboards but it is 
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coming down over 

14 the next three to six months as are all 
billboard 

15 advertising for Brown & Williamson products. 

16 Q. Have you spoken to any of the CEOs of the 

other 

17 companies Philip Morris, R.J. Reynolds, 
Lorillard regarding 

18 no outdoor advertising? 

19 A. Have I? I have not. 

MR. KRISTAL: That's all I have. 


20 

Thank you. 

21 

Mr. 

22 

23 

Honor. 

24 

25 
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1 

ads that 

2 

cars? Or 

3 

4 

5 

sampling. Has 

6 

by 

7 

be the 

8 
9 

10 

elmo on for 
11 

cigarette 

12 

Tour. 

13 

where it says, 

14 


Bernick? 


THE COURT: Do you have any redirect. 


MR. BERNICK: Just briefly. Your 


REDIRECT EXAMINATION OF NICHOLAS BROOKES 
BY MR. BERNICK: 

Brookes - Redirect/Bernick 


Q. While we're on the elmo. Rolling Stone, the 

appear in this magazine, do they include ads for 

vacations? And the like? 

A. It appears so, yes. 

Q. You were asked some questions about 

sampling been a practice that has been governed 

requirements relating to who it is that should 

subject of sampling? 

A. Yes. 

Q. Okay. Showing you GL 000051 — keep the 
just a moment — this is Brown & Williamson 
sampling programs at the 1981 Kool Pro Ball 
And directing your attention to page 4, 


sample adults only, is that consistent or 
inconsistent with 

15 your understanding of what sampling practices 


have been at 
16 

17 

18 

Viceroy, in 

19 

some 

20 

is to 

21 

attract 

22 

that is 1976. 

23 

24 

Viceroy ads 


Brown & Williamson? 

A. That's consistent. 

Q. You were asked some questions about 

particular Plaintiff's Exhibit 1592, which made 

reference to the basic purpose of this research 

determine the reason for Viceroy's inability to 

starters, et cetera, do you remember the date. 

Would you switch the system? 

Have you, in fact, also taken a look at 
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25 

during this period of time? 



Brookes - Redirect/Bernick 
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1 

A. 

Yes, I have. 

2 

Q. 

I apologize for the quality here, but if we 

zeroed in. 



3 

was 

that run in 1975? 

4 

A. 

Yes . 

5 

Q. 

And going back to it, is this an ad that 

would have 



6 

been run at that time? For Viceroy? 

7 

A. 

I believe so, yes. 

8 

Q. 

And here is another one, 1975; and these 

are all out of 



9 

GL 

100048; also Viceroy 1975? 

10 

A. 

Yes. 

11 

Q. 

Viceroy 1975, in women's books. Viceroy in 

1976. Does 



12 

that all relate to that same period of time? 

13 

A. 

Yes, it is. 

14 

Q. 

You were also asked questions about this 

document, this 



15 

relates again back to Kool, and there were some 

little 



16 

excerpts that were shown. 

17 


Do you remember that document? I don't 

think the whole 



18 

document was shown. 

19 

A. 

Yes, I remember that document. 

20 

Q. 

But this is 1973, and I think this was the 

section 



21 

number 3 was one of the references, I believe. 

it was in 



22 

reference to, growth in the 16 to 25 year old 

group. 



23 


This is 1973. Is this the period of time 

during which 



24 

there was growth during that group? 

25 

A. 

Yes . 



Brookes - Redirect/Bernick 
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1 

Q. 

If we want to take a look at the ads that 

were placed 



2 

at 

that time of growth, would that have been one 

of them? 



3 

A. 

Yes. 

4 

Q. 

1972? 

5 

A. 

Yes . 

6 

Q. 

And another? 

7 

A. 

Yes . 

8 

Q. 

1973? 

9 

A. 

Yes . 

10 

Q. 

Now, subsequent to that this memo that you 

were shown. 



11 

that's when Kool's market share started to 

plateau, as I 



12 

think you testified to on direct examination. I 

want to set 



13 

up 

a new question. But it was shortly after 

this that the 



14 

market share plateaued, correct? 
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15 

16 

whether 

17 

18 

19 

is this a 

20 

the 

21 

22 

23 

here, and the 

24 

switching 

25 

accounting for 


A. Yes. 

Q. Isn't it true consideration was given as to 

these traditional ads should be changed? 

A. Yes. Yes, it was. 

Q. And showing you Plaintiff's Exhibit 1907, 

memo that was written in 1978 that considered 

possibility of now changing the ads? 

A. Yes. 

Q. I'll direct your attention to this page 
language where it says, we call this group — 


study data indicates that the main groups 
93 


Brookes - Redirect/Bernick 


1 loyal franchise are starters, young smokers, 

males and 

2 blacks. We call this group the young immorals. 
It is felt 

3 that the major reasons for this group's loyalty 

are peer 

4 group pressure, current product and smoker image 
attraction, 

5 and most important, a desire for the menthol 
impact that 

6 Kool provides. It is further felt that our 

current 

7 advertising campaign reinforces none of these 

buying 

8 motivations with a possible exception of 
heightening overall 

9 brand awareness. 

10 Is that consistent or inconsistent with the 
view that 

11 the ads that were playing didn't have an awful 
lot to do 

12 with why people were buying the product? 

13 A. It is consistent. 

14 Q. And did the proposal then under 

consideration, that we 

15 ought to change how the advertising was being 


postured — 
16 

17 

change 

18 

19 

20 

change? 

21 

22 

the ads that 

23 

in the late 

24 

25 


A. What was that? Sorry. 

Q. Was the proposal then being considered to 
something? 

A. They were looking at just that issue, yes. 

Q. What ultimately happened? Was there any 

A. No. Nothing. 

Q. Now, in 1981 — and have we shown some of 
took place after this point in time? Earlier on 
'70s? 

A. Yes, indeed. 

Brookes - Redirect/Bernick 
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1 Q. I want to turn finally to one last document 
that is now 

2 in 1981 a little bit later on, this was shown to 

you as 

3 Plaintiff's Exhibit 2233. And again, I think 
you were shown 

4 some portions of this. Is this the only actual 
brand plan 

5 that was discussed with you? 

6 A. Yes. 

7 Q. And can you explain to the jury what an 
actual brand 

8 plan is? 

9 A. A brand plan obviously will take the 
concept behind a 

10 brand and talk about how it will be actually 
executed in the 

11 marketplace. This isn't research. Research is 

just looking 

12 at data trying to understand the dynamics of the 
marketplace 

13 or a brand within the marketplace. A plan 
actually seeks to 

14 try to do something about it to move it in one 
direction or 

15 another. 

16 Q. You were shown an excerpt from this, I 
believe it was 

17 this one right here, which under key marketing 
strategies 

18 discussed some possibilities. Do you recall 

that? 

19 A. Yes. 

20 Q. And there was a reference made as you see 
under 2 B to 

21 young adult starting smokers and nonmenthol 

switchers. 

22 A. Yes. 

23 Q. Can you remember all the questions that 
were asked of 

24 you about who was a starter? 

25 A. Yes. 

Brookes - Redirect/Bernick 
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1 Q. And how old they were? 

2 A. Yes. 

3 Q. Is there an actual reference in this plan 
to who the 

4 target audience really is? 

5 A. Yes. I believe there is. 

6 Q. If we go to the last page, and pick up the 

7 highlighting, does it define who the actual 

target audience 

8 for the plan is? 

9 A. Yes. 

10 Q. Could you read out the age, the target age 

of the 

11 audience? 

12 A. 40 percent 21 to 25 year olds, 36 percent 

26 to 40 year 

13 olds, and 24 percent 41 year olds and above. 
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14 Q. Okay. There was also a reference to part 

of the 

15 promotional strategy in this document. Do you 
remember that 

16 there was discussion of what promotions to take 

place? 

17 Right there? 

18 A. Yes. 

19 Q. And there's an idea of having the "C'mon 
Up" theme as 

20 being an appeal to young adult males? 

21 Was part of the collection of ads and 
promos that you 

22 took a look at in connection with Kool that deal 

with the 

23 "C'mon Up" concept in theme? 

24 A. I don't recall. 

25 Q. Let's put it back on the screen as part of 
GL 10047. 


2961 

1 

2 

3 

Honor. 

4 

to approach. 

5 

6 

proposed by a 

7 

Williamson see 

8 

marketing 

9 

10 

I'll ask it. 

11 

know if he 
12 

13 

the hearing 

14 

15 

an increase 

16 

campaign 

17 

18 

couldn't 

19 

certain the 

20 

that period 
21 

data in front 
22 

answer. 

23 

any 

24 

25 


Is that "C'mon Up"? 

A. Yes. 

MR. BERNICK: That's all I have. Your 

THE COURT: Let me ask the attorneys 

(Discussion at side-bar on the record:) 

THE COURT: A question has been 

juror. The question reads: Did Brown & 
an 

increase in tobacco sales during the Joe Camel 

campaign launched by R.J. Reynolds? 

I don't think that's objectionable, and 

MR. BERNICK: If he knows. I don't 

knows. 

(The following proceedings were had in 
of the Jury:) 

THE COURT: Did Brown & Williamson see 
in tobacco sales during the Joe Camel marketing 
launched by R.J. Reynolds? 

A. Your Honor, I think I would have to say I 
directly answer that question. I'm almost 
answer is no, because our brands generally over 
were flat to declining, but without having the 
of me, it would be difficult to give you a full 
THE COURT: Mr. Bernick, do you have 

follow-up? 

MR. BERNICK: Not on that issue. 
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1 

do you have 
2 

3 

4 

down. 

5 

opportunity to 


down. 


7 


desire to 

9 

10 

11 

this again is 
12 

the testimony 

13 

evidence in 

14 

evidence. 

15 

16 

our very first 

17 

company, the 

18 


place at 

19 


we wanted to 


THE COURT: Thank you. Mr. Kristal, 

any follow-up on that question? 

MR. KRISTAL: No, sir. 

THE COURT: Thank you. You can step 

And I'm going to afford the parties an 

make some interim arguments but you can step 

THE WITNESS: Thank you, sir. 

THE COURT: Mr. Bernick, do you have 

make an argument. 

MR. BERNICK: I do. 

THE COURT: Up to two minutes. And 
an opportunity for the parties to comment upon 
that's just been given, but it will not be 
itself and you're not to consider it as 
Mr. Bernick? 

MR. BERNICK: Ladies and Gentlemen, 
witness, we brought in the guy who runs the 
number one guy. He's responsible for what takes 
the company. And the reason that we did it is 


20 have an opportunity for you to hear firsthand 
exactly what 

21 it is he had to say. You'll have the 
opportunity during the 

22 course of this trial to judge us by the 
credibility of the 

23 people who speak, by my credibility when I 

speak. 

24 We stand by what he has to say. Take a 
look at the 


25 credibility. Assess it for yourself. 


2963 

1 Issues of causation, issues of addiction, 

issues of 

2 what the ads showed. You all heard it from him. 

And you 

3 can reach your own assessment on what the 
credibility of the 

4 position is. 

5 Take a look at the ads. Compare the ads to 

the 

6 documents and how they're being used. 

7 Take a look at the causation position. Is 

it a 

8 statement that says here is what public health 
policy should 
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9 be. It is a statement that's based upon some 

secret fact or 

10 is it a very simple statement about some items 

and some 

11 matters that are not known that are of 
tremendous relevance 

12 when it comes to a company that is trying to 
change the 

13 product. 

14 What was the answer that you heard on 

15 cross-examination? You saw a chart like this 


one here, 

16 which is now on the elmo, where there was 
comparisons made 

17 between promotional expenditures and research. 
You heard 

18 from this man here that promotions are the whole 

way we 

19 price the product. Discounts. Of course those 
numbers are 

20 going to be huge. Is that a fair comparison? 

21 You heard the efforts that have been 
undertaken with 

22 regard to youth initiatives belittled because 


somehow we 

23 

that we 

24 

would be 

25 
of 


left it up to other people to draft the text so 
couldn't be accused of controlling it so that it 
maximal effective, and now it turns into an item 


2964 

1 

2 

are saying? 

3 

Brown & 

4 

trying to 

5 

6 

the stand, 

7 


cross-examination. 

Oh, well, do you believe what these people 

Isn't the net result of that to say, gee, 

Williamson shouldn't even go down the road of 

pitch in to help this problem? 

Judge our credibility by what comes from 


judge credibility also by the cross-examination. 

8 THE COURT: Thank you. Mr. Kristal? 

9 MR. KRISTAL: I think what was 
demonstrated here 

10 are a few things about what keeps the industry 

going. 

11 Starting smokers, 16 to 25. These are the 
statistics as to 

12 what happens to those starting smokers. 

13 The marketing people at Brown & Williamson, 


there were 


14 

starting smoker 

15 

then 

16 

make the 

17 

buying 


two documents that talked about the young 
not realizing that they had become addicted, and 
exactly — the graphs with all the couponing to 
product more affordable. Who were the customers 
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18 

Belair and 

19 

those people 

20 
21 


wholeheartedly 

22 


my 


23 

those. They 


24 

in 1984, in 

25 

2965 

1 

now? This 
2 

disease and 

3 

they believe 

4 

they have 

5 

our funds 

6 

smoking 

7 

picking up the 

8 
9 

defendants call 
10 

up and 

11 

12 

13 

James 

14 

15 

16 

take their 
17 

name and spell 


18 

19 

20 
21 
22 

23 

24 

25 


employment? 


that? It was the low income customers for 
Raleigh, and the marketing people stated that 
were addicted. 

The current programs are wonderful. I 
support them, I don't — I hope you don't think 
cross-examination meant I'm not in favor of 
could have been done in 1954, in 1964, in 1974, 
1994 . 


Ask yourselves why are they only being done 

supposedly statistical association between 

smoking has been the party line since 1954. If 

that now and they believed it then, why didn't 

these programs then? And because they didn't, 

have suffered damages because our people were 

cigarettes and their health care funds were 

tabs for that, not the tobacco industry. 

THE COURT: Thank you. Would the 

your next witness? And if the jury wants to get 

stretch a bit, we're going to go a little bit. 
Who is the defendants' next witness? 

MR. HERMAN: Your Honor, we're calling 


(The Witness is Sworn) 

THE COURT: If the jury will please 

seats, and I'll ask the witness to state your 

your last name for the court reporter. 

THE WITNESS: My name is James Morgan, 
M-O-R-G-A-N. 

THE COURT: Mr. Herman? 

MR. HERMAN: Thank you. Your Honor 
DIRECT EXAMINATION OF JAMES MORGAN 
BY MR. HERMAN: 

Q. Mr. Morgan, what is your current 

Morgan - Direct/Herman 
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1 A. I am retired. I am a consultant and just 

purchased a 

2 very small farm, so I'm part farmer. 

3 Q. All right. From what employment did you 
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retire? 

4 A. I retired as the — excuse me, this book — 

I'm going 

5 to put this down — 

6 Q. We have a great affinity for notebooks in 
this case. 

7 A. I retired on November 1, 1997 as the 
president and 

8 chief executive officer of Philip Morris USA. 

9 Q. How long have you been CEO of Philip Morris 

USA? 

10 A. About three years. 

11 Q. What is Philip Morris USA? 

12 A. That is the cigarette division of Philip 

Morris that 

13 operates within the United States. 

14 Q. How long had you been with Philip Morris 

altogether 

15 during your career? 

16 A. I joined Philip Morris in 1963 right out of 

college. 

17 Q. Now, do you have, as you're here today, do 
you have any 

18 ongoing formal relationship with Philip Morris? 

19 A. No. I am a retiree. 

20 Q. Do you have any relationship with Philip 

Morris that 

21 obligates you to come to this courtroom? 

22 A. No. I am here because I offered to come. 

23 Q. And why did you offer to come here, Mr. 

Morgan? 

24 A. Well, I think I offered to come for 

probably two 

25 reasons. The first one would be a sense of 


personal 
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1 frustration over the allegations that Philip 
Morris marketed 

2 to minors, which having been there and knowing 
it's not true 

3 at all, I get frustrated and want to be part of 
articulating 

4 what Philip Morris did and did not do in 
marketing, and 

5 specifically what it did and did not do in 
marketing to 

6 nonsmokers and to minors. 

7 I think secondly I'm here because — and 
offered to be 

8 here because I care very deeply about the 
thousands of 

9 people who worked for me while I was at Philip 
Morris, and I 

10 care that they've largely in the press and 
elsewhere have 

11 been painted as evil people, and I know them not 
to be. I 

12 know them to be good, decent hard-working honest 
people, and 

13 I think, although I've retired, I've probably 
retained some 
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14 

part of 

15 

its people. 

16 

employment 

17 

little sense 

18 

where did you 

19 

20 

both World 
21 
22 

I don't 


sense of feelings of leadership and want to be 

establishing the truth about Philip Morris and 

Q. Now, Mr. Morgan, before we get into your 

history with Philip Morris, can you give us a 

of your background? Where did you grow up, 
go 

to school? 

A. I sort of grew up all over. My dad was in 

War II and the Korean War — 

MR. ADELMAN: Excuse me. Your Honor. 


23 think this is necessary. Objection. 

24 THE COURT: Why don't you start with 

college. 

25 THE WITNESS: Okay. 
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1 THE COURT: Start with where you went 


to college 

2 and then your work activities after that? 

3 A. Okay. I graduated from Princeton 

University in 1963 

4 and went right to work for Philip Morris. 

5 Q. When you entered Philip Morris what was 
your position? 

6 A. I was a marketing trainee. 

7 Q. Why don't you walk us through your career 
with Philip 

8 Morris through 1997. 

9 A. Okay. In 1963 I joined as a marketing 

trainee. I did 

10 that for two years, and what that consisted of 

was spending 


11 

marketing 

12 

13 


Hoboken 

in 


14 

Philip Morris 


15 

on the 

16 

Virginia 

17 

manager. 

In 


18 

management 


19 

brands 

20 


21 

brand 

22 

director 

of 


23 

I was made 


three or four months in each of the various 
departments. 

I then, for a year, was a salesman out in 
Jersey City, being a missionary salesman for 

I came back, I was assistant brand manager 
Parliament and Philip Morris brand. Then I was 
brand manager. Then I was Marlboro brand 

' 73 

or '74 I was made assistant director of brand 
which meant the brand managers for the different 
reported to me. 

Then in 1974 or '5 I was made director of 
managers. Then in 1976 I was made assistant 
marketing, which was a promotion. Then in 1978 
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24 executive vice president of marketing and sales 
for Philip 

25 Morris USA. 
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I served in that role for five years until 


did some consulting work. I also worked at an 
a year, and, oh. Labor Day of 1988, five years 
asked to come back to Philip Morris, which I 
Q. In what position did you return to Philip 
1988? 

A. I came back In the corporate planning 
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1 

1983, at 

2 which time I was recruited away from Philip 
Morris and left 

3 the company, and became chairman of Atari, the 
video game 

4 company which was owned by Warner 
Communications. 

5 I was there for a year, the company was 
sold, and I was 

6 then a consultant, took a couple of deep breaths 
and also I 

7 

ad agency for 

8 

later, I was 
9 

gladly did. 

10 

Morris in 
11 
12 

department. 

13 Philip Morris is a company — when I said 
corporate, Philip 

14 Morris is a company that owns a bunch of 
businesses. 

15 

worked in 

16 

which is the 

17 

Miller beer, 

18 

they own. 

19 

at the top 

20 

In the 

21 

charge of 
22 

23 

business at 

24 

25 

Philip Morris 


There is Philip Morris USA which is what I 

before. There is Philip Morris International, 

International cigarette business. There is 

which they own, and Kraft, General Foods, which 

And corporate is the group that is sort of 

of all of that. And I went back Into corporate 

corporate planning department, and I was In 

marketing planning for the corporation. 

Q. Okay. And did you return to the cigarette 

some point? 

A. Yes. In the spring of 1993 I returned to 
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1 

which was the 
2 

3 

4 

and chief 

5 


USA basically In the job I had left In 1983, 
head of marketing. 

Q. All right. And then from there? 

A. In November of 1994 I was made president 

executive officer, which I served for three 
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years until I 


6 

7 

years with 

8 

exclusively 

9 

10 

11 

day here in 
12 

through a lot 

13 

regarding 

14 

right to the 

15 

case. 

16 

Morris market 

17 

18 

19 

nonsmokers to 

20 
21 
22 

marketing? 

23 

Morris's 

24 

brand has. 

25 

Philip 


retired, in the end of '97. 

Q. Is it fair to say then that your 30 plus 
Philip Morris concerned mostly marketing if not 
marketing? 

A. Yes, that's fair. 

Q. Now, Mr. Morgan, this has been marketing 

the courtroom, and I'm not going to take you 

of the stuff that has already been covered 

concepts of marketing, but I do want to get 

heart of the issue that is being tried in this 

So let me ask you directly. Does Philip 

to kids or to persons under 18? 

A. No, it does not. 

Q. Does Philip Morris marketing try to get 
smoke? 

A. No, it does not. 

Q. What is the goal of Philip Morris's 
A. I would say there are two goals of Philip 
marketing. One is to retain the smokers that a 
When you say Philip Morris you're talking about 
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1 Morris brands? 

2 Q. That's correct. 

3 A. Not Philip Morris as a company but a brand 

of Philip 

4 Morris. 

5 Q. Yes. 

6 A. The brand's goal is to retain the smokers 
it has with 

7 its marketing programs, and its other goal is to 


attract 

8 competitive smokers to that brand. And you 
judge a brand's 

9 marketing program based on its ability to 
achieve either or 

10 both of those. And in fact, there are brands 


which do a 


11 good job at retaining their current smokers but 


not 


12 attracting competitive smokers, there are brands 

that do 

13 neither, there are brands that do both, and 
there are brands 

14 that attract new smokers but don't hold on to 
the current 

15 smokers. 

16 So marketing, the managing of marketing is 
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managing 

17 

and 


18 


smokers. 

19 

30-plus years 

20 

batting average 
21 

successful 

22 

23 

and it's not 

24 

would say, 

25 


of ten 


that process of retaining your current smokers 

attracting — to get to switch competitive 

Q. All right. Let me ask you this. In your 

at Philip Morris, what would you say your 
is 

with respect to your success in choosing 
marketing programs? 

A. Well, marketing is certainly not a science 
an art, and there is a lot of luck to it, and I 
personally — I'd say if you could do three out 
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1 

2 


right, you were a real success. 

Q. All right. So if you're hitting 300 you're 


being 


3 successful? 

4 A. I guess that gets you into the hall of 
fame, that makes 

5 you a successful marketing executive. 

6 Q. We'll drop that analogy for now. 

7 Let me ask you this: How many failures did 
you preside 

8 over in your 30-plus years? 

9 A. I don't have enough hands or toes to count 

on, but I 
10 

least 15 tries 
11 
12 

philosophy 

13 

14 

I'd say 

15 

that would 

16 

principles. 

17 

nonsmokers 

18 

19 

your marketing, 

20 

separated 
21 

industry and 
22 

had. 

23 

you're strong and 

24 not spend where you're weak. 

25 Q. What does that mean, spend where you're 

strong? 

Morgan - Direct/Lerman 


know that I personally was responsible for at 

to introduce a menthol brand that failed. 

Q. Can you give us a sense of Philip Morris's 

for marketing? 

A. Well, I'd say their philosophy principles, 

there are probably three main things I point to 

be overarching marketing philosophies or 

One is, as I said earlier, to not market to 

and to not market to minors. 

The second would be to be consistent in 

and I think that's one of the things that has 

Philip Morris from the other companies in the 

may be why Philip Morris has had the success its 

And the third would be to spend where 
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1 A. Well, it means that as a strategy, we 
always — given a 

2 budget of money to spend on marketing, we would 
always opt 

3 to spend where you were strong rather than where 

you're 

4 weak, meaning if there were a market here where 

you had a 

5 high share of market, you're better off spending 

there to 

6 grow your business and protect your franchise 
than you are 

7 spending where you have a low share of market or 
lower than 


8 national average. 

9 An experience taught me that as an 
investment of 

10 marketing funds, you were much better off 

spending where you 

11 were strong than where you were weak. 

12 Q. What is the principle of consistency that 

you talked 

13 about? 

14 A. Consistency is a more subtle and more 
interesting 

15 concept maybe. If you're a smoker, you 

understand that the 

16 act of smoking a cigarette, of buying it and 
opening a pack 

17 and holding it in your hand and lighting it and 
putting it 

18 into your mouth and puffing on it and even 
putting it out, 

19 is a very patterned activity. 

20 And in fact, I tell people this, and they 


sort of 

21 

after they've 
22 

cigarettes in 

23 

how it's 

24 

25 

that the 


laugh. If you look at the ashtray of someone 

been smoking, it is amazing, if there are six 

that ashtray how similar each one is in terms of 

put out. Smoking is a very patterned activity. 
And I believe, and Philip Morris believed. 
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1 patterning of the actual act of smoking can be 
matched in 

2 marketing by being consistent. In other words, 
by running 

3 the same advertising, the same kinds of 
promotions, and not 

4 always changing them; that the very consistency 

of the 

5 marketing is a stability that smokers like. 

6 And I think it's no accident that Marlboro, 

which is 

7 the largest brand in the United States, has not 

basically 
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8 changed its marketing since 1963. 

9 Q. And let me show you some exhibits with 
respect to 

10 Marlboro advertising. We're looking at this 

first 

11 demonstrative which shows Marlboro advertising 
from '67, 

12 '74, '88, and '90. 

13 What is this campaign called by the way? 

14 A. This is called "Marlboro Country." 

15 Q. And there are other executions of this 

campaign over 

16 time. 

17 A. That's Marlboro Country, also. 

18 Q. Now, in this photograph of four, is it the 
same model 

19 who's appearing in these? It may be easier 

actually to see 

20 on your screen. It is kind of washed out on the 

big 

21 screen. 

22 A. Thank you. The 1979, '81 and '90 person is 

the same 

23 person. He is a cowboy who lives in Pinedale, 
Wyoming, and 

24 as people talk about, the Marlboro man is 

probably the 

25 single figure that people associate with. 
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1 Q. And how long has he been the Marlboro man? 

2 A. Over 25 years. 

3 Q. Does he appear in some of these other ads, 

as well? 

4 A. Yes. He would be the one on the two 

right-hand ads in 

5 1981 and 1990. 

6 Q. We're going to talk in a little more detail 

about the 

7 Marlboro advertising campaign, but when did the 

Marlboro 

8 Country campaign get launched in this country? 

9 A. The spring of 1963. 

10 Q. And is it still running today? 

11 A. Yes, it is. 

12 Q. Now, let me ask you about brand equity. 

What is brand 

13 equity? 

14 A. Brand equity is sort of a marketing buzz 
word, and like 

15 most disciplines, marketing has its own series 

of buzz 

16 words. 

17 Brand equity is best described as the 
values that the 

18 consumer brings to making the judgment about 

whether to 

19 purchase a brand or not, and when we as 
consumers in any 

20 purchase decision walk up in a supermarket to a 
shelf, let's 

21 say, and there's this array of products, there 
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may be like 
22 

different 

23 

flavors, what 

24 

What's in our 

25 


liquid soups and dry soups, and there may be 

companies that make them and then different 

causes us to pick a specific can of soup. 

head is the result of brand equity. 
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And brand equity is the value that we place 
particular decision relative to our previous 
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1 

on that 

2 

experience with 

3 the product, its packaging, its pricing, what 
our friends 

4 

advertising 

5 

I have a 25 


those 


7 


company's 


say about it, what we've read about it, what 
we've seen, whether it is on promotion, whether 
cent off coupon that I got in the mail. All 
decisions. And its reputation, maybe the 
reputation. All kinds of variables go into our 
a purchase decision. 

And brand equity is the values that you as 
have in your head when you're making those 
primarily about your brand versus — or a brand 
another brand. 

Q. So let me focus you then. What is the role 
marketing in building or enhancing brand equity 
practiced it at Philip Morris? 

A. Well, it was certainly a component of brand 
it is certainly also was not the major or 
characteristic. I would say product quality, 
said about the consistency and the patterning of 
smoke, I think product quality, making sure the 


head to make 
9 

10 

a consumer 
11 

decisions, 

12 

versus 

13 

14 
of 

15 

as you 

16 

17 

equity but 

18 

dominant 

19 

given what I 

20 

how people 
21 

tear tape is 

22 always working in the right place and the 
filters don't fall 

23 off and the taste is the same cigarette to 
cigarette. To me 

24 that would be the major component of brand 

equity. 

25 Marketing would be in there as well as 
packaging, but 
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1 

equity. 


it's not, to me, the major component of brand 
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Morgan, to 

3 

together a 

4 

5 

went about 

6 

while you 

7 

8 

an annual 

9 

manager, 

10 

brand 

11 

together each 
12 

with an 

13 

market 

14 

strong, where 

15 

16 

to grow the 

17 

lot of 

18 

rather 

19 

accomplish 

20 

how it was 
21 

marketing plan 
22 

do with 

23 

going to run, 

24 

what kind of 

25 
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1 

documents 

2 

3 

be an annual 

4 

blue print for 

5 

have 

6 

and 


communications 

9 

company would 


Q. All right. Let me turn your attention, Mr. 

the process by which Philip Morris would put 

marketing plan or strategy. 

Can you briefly describe how Philip Morris 

putting together marketing plans or strategies 

were there? 

A. Yes. Every year each brand would develop 

marketing plan or business plan, and the brand 

which I had said I had been a brand manager, the 

manager was responsible for that. And we put 

year a written plan that would basically start 

analysis of where the brand was, its sales, its 

share, its trend up or down, where it was 
t 

was weak. A full business analysis. 

And then would have a series of strategies 

brand or to stop it from declining, because a 

cigarette brands you want to stop from declining 

than — and would then recommend a budget to 

those objectives, would have strategies as to 

going to be done and then would have in the 
a 

series of programs saying what it was going to 

advertising, what kind of promotions it was 

what kind of spending was going to be done and 

results would be anticipated. 

Morgan - Direct/Lerman 

Q. And these documents, what kind of plans or 

would be generated as a result of this process? 
A. Well, for each brand each year there would 

brand plan that would be like the plan — the 

the upcoming year, and it would be — it would 

everything that the brand thought about itself 

everything the brand intended to do. 

And it was also used internally as a 

vehicle, so all the other departments in the 
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10 

achieve. 

11 

marketing 

12 

Philip Morris 

13 

14 

15 

regarding the 

16 

surveyed? 

17 

one under 18 

18 

19 

did you ever 

20 

where 

21 

22 

23 

did the 

24 

25 

organized basis 


be aware of what the brands were trying to 

Q. Now, Mr. Morgan, in putting together the 

strategies and creating the brand plans, did 

make use of focus groups or consumer surveys? 

A. Yes. 

Q. All right. And were there restrictions 

composition of the groups or the people who were 

A. Basically Philip Morris operated that no 

should be talked to or researched. 

Q. In the time that you were at Philip Morris 

know of or participate in a focus group exercise 

somebody under the age of 18 was a participant? 
A. No. 

Q. And in creating brand plans and strategies, 

company receive information on people under 18? 
A. The company did not receive it on an 
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1 

handful of 
2 

published 

3 

from the 

4 

publicly 

5 

Philip 


no. 


7 


some of those 


I'm sure it will come later, there are several 
documents that indicate that Philip Morris 
internally public information that was obtained 
government or University of Michigan. It was 
available information. It was commented on in a 
Morris memo, but it was not regularly sought, 

Q. That's right, and we're going to look at 
documents today. But my question specifically 


IS, was any 

9 information on people under 18 used in 

generating strategies 


10 
11 
12 

objectives of 

13 

14 

objectives 

15 

trying to 

16 

attract 

17 

objectives would 


or brand plans? 

A. No, sir. 

Q. Now, is there a difference between the 

advertising and the objectives of promotions? 

A. No, there is really not a difference in the 

in the sense that they're both components of 

retain brand share among existing smokers and 

competitive smokers to your brand. So the 


18 be the same; the tactics are a little different. 

19 Q. The jury has heard a lot today about the 
difference 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



20 

propose that 
21 
22 

understand it 

23 

24 

25 

sense of the 


between advertising and promotion, and I don't 
we repeat it. 

A. I'm glad because I'm not sure I fully 
either. 

Q. Particularly on a Friday afternoon. 

But let me ask you this: Do you have a 
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1 percentage of money that Philip Morris in 
marketing its 

2 cigarette products would devote to advertising 
versus its 

3 promotional expenditures? 

4 A. In what period of time? 

5 Q. Let's say in the 1990s? 

6 A. Yes. In the 1990s it would be at least 


three-to-one 

7 towards promotional money. In other words, 
promotion money 

8 would be three times, at least — in fact, in 


the last 

9 

money was 
10 
11 

promotional 

12 

time went on 

13 

14 

you run 

15 

let's say, a 

16 

and a 

17 


inefficiency, 

18 

reach 

19 

20 

only. And I 
21 

greater 

22 

business 

23 

reason. 

24 

somewhat price 

25 

lot of the 


couple of years I was there, I believe promotion 

actually almost 10 times advertising money. 

Q. All right. And why is that? Why was 

expenditure becoming more and more important as 

at Philip Morris? 

A. Well, it became more important because when 
advertising, if you run an ad in Time Magazine, 
percentage of the readers of Time Magazine smoke 
percent don't smoke. And there's a built in 
marketing inefficiency, in spending any money to 
nonsmokers. 

In promotion, you're dealing with smokers 
think it was both a business decision to spend a 
percent of resources where you could get more 
results. I think that that was the primary 
The cigarette industry in the '90s got 
competitive compared to previous years, and so a 
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1 big brands like Marlboro and Winston and Newport 

and Camel 

2 and Salem started using promotion also as a 

defensive 
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3 

4 

We've heard 

5 

us — are 

6 

the Marlboro 

7 

8 

yes, sir. 

9 

Marlboro? 

10 

interesting. 

11 


vehicle against the lower price brands. 

Q. Now, I want to talk to you about Marlboro. 

a lot in this case about Marlboro. Can you give 

you familiar, first of all, with the history of 

product? 

A. I think I am reasonably familiar with it 

Q. Can you give us a brief history of 

A. Yes. Marlboro, and this is sort of 
I 

don't think most people know this. Marlboro was 


actually a 

12 very small nonfiltered cigarette that was 
marketed to women 

13 in the 1920s, '30s, '40s. 

14 Q. Let me show you this exhibit. 

15 A. That's it. And it came, it was a nonfilter 

brand, it 

16 was marketed to women. And it came in two 
versions. An 


17 

white end on 

18 

you can see I 

19 

was called 

20 

could be 

21 

cigarette it 
22 

23 

unsuccessful, 

24 

basically did 

25 

brand was 


ivory tip, which was as a nonfilter just a plan 

the cigarette, and then on the right-hand side 

called it — it's called a beauty tip, and it 

Red, printed red on the paper, so that women 

ladylike. And when they put lipstick on their 

wouldn't show on the red tip. 

Well, this brilliance was remarkably 

and 

what happened was in the 1950s Philip Morris 
not have the filter brand. I believe that its 
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1 

filter 

2 

started 

3 

the result 

4 

sort of 

5 

literature 


Digest 


7 


should smoke. 


to slow down. 

9 

started growing 
10 


actually Parliament, which was not a significant 
brand. And the filter category in the industry 
really growing fast, as I remember, primarily as 
of an article In the Reader's Digest in 1951, it 
pointed to us the first of health articles in 
that became a big public deal. And the Reader's 
pointed to filter cigarettes as things people 
I'm sorry, I'm going really fast I'll try 
As a result of that, filter cigarettes 
really rapidly, and brands like Winston and 
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Viceroy and 
11 

beneficiary 

12 

13 

company, 

14 

substance. 

15 

brand, the 

16 

flavor 

17 

brand for 

18 

19 

way, it 

20 

a symbol 

21 

the pack 

22 

Chevron, the 

23 

24 

in the 

25 


particularly Kent, the Kent brand was a major 
■ f 

that Reader's Digest article. 

And there was Philip Morris, the last place 

small and in last place, no filter brand of 

Philip Morris decided in 1954 to take this 

Marlboro ladies brand, and to reposition it as a 

filter — it was nonfilter — as a flavor filter 

men. 

And in 1954 Marlboro was repositioned that 
became a filter with a cork tip, cork tips being 
for good tasting filters, and it was packaged in 
that we now know which is called the Red 

Red 

Roof. 

And, importantly, it innovated and came out 
flip-top box, which was the first time that 


packing had been 
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1 

2 

had been 

3 

basically 

4 

5 

was 

6 

things. One, 

7 

Viceroy, which 

8 

nonfilter 

9 


introduced into the cigarette market. 

So in 1954, this little ladies brand that 

unsuccessful was relaunched as the Marlboro you 

know today. 

And it was quite successful early on. It 
repositioned, and the strategy on it was two 
to make inroads against Winston and Kent and 
were big filter brands, but also to be there as 
smokers converted from nonfilter brands to 


filter brands, 

10 which is brand switching, to have Marlboro 
positioned there 

11 to catch that switching dynamic as smokers 
switched from 

12 

relevant and 

13 

into the 

14 

15 

changed to 

16 

17 

going back 

18 

accurate. 


nonfilters into filters and to make Marlboro a 
attractive option for nonfilter smokers coming 
filter category. 

Q. All right. And the advertising concept 

Marlboro Country in 1963; is that right? 

A. Yes. Some people point to Marlboro Country 

to '54 on the repositioning, it's actually not 
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19 

the first 

20 

and people 
21 
22 

five or six 

23 

then sort 

24 

for ways to 

25 

campaigns. 


The reason some people are confused by that is 

Marlboro ad in '54 was a cowboy with a tatoo, 

think cowboy, Marlboro Country. 

But in fact from '54 to '63, Marlboro had 

campaigns, as it was immediately successful, and 

of flattened out. And the company was looking 

grow it, and there were a number of different 
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1 

flat, and as a 
2 

Country was 

3 

4 

did you 

5 

broadcast ban went 

6 into effect? 

7 A. I was actually the brand manager on 
Marlboro at that 

8 point, and — in 1970, I was still young then. 


In the early '60s the brand was pretty 
result the effort that came to be Marlboro 
initiated and then adopted. 

Q. What challenge from a marketing perspective 
face in the early 1970s, 1971, when the 


I was really 
9 

on Marlboro, 

10 

television 

11 

12 

the Marlboro 

13 

darned good. 

14 

managing 

15 

so we 

16 

response to 

17 

responded to 

18 

outdoor program, 

19 

20 

industry 

21 

— the 

22 

great 

23 

24 

view that the 

25 


scared. I mean, here I was, I'd just been put 
and I heard that Marlboro was going to lose its 
commercials. 

Now, I don't know how many people remember 

television commercials, but they were pretty 

And so here I was, new kid on the block, 

Marlboro, and what was I going to do? I mean — 

managed the transition off broadcast, and in 

that I and a couple other people actually 

losing television by creating the Marlboro 

and continuing to run Marlboro Country. 

I should say, students and pundits of the 

point to the broadcast ban as maybe one of the 

transition through that as one of Marlboro's 

historical moments. 

Q. Just to speed you through it, is it your 

Marlboro television media advertising translated 
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1 

earlier? 

2 

3 

of the 

4 

talked about? 

5 


particularly well to the picture ads that we saw 
A. Yes, it did. 

Q. Okay. And that's one of the — is that one 
reasons it was able to have the continuity you 
A. The continuity and consistency was a result 


that the 

6 brand did transition well. 

7 Q. And how important do you think that's been 

to its 

8 success over time? 

9 A. I think it's been singularly — to the 
degree marketing 

10 has been important I think the consistency and 
continuity of 

11 Marlboro advertising has been the major factor 

in its 


12 

13 

continuity of 

14 

15 

of the 

16 

of these 

17 

what's marked 

18 

Marlboro 1990 

19 

that in 

20 
21 

Or what's 
22 

23 

24 

elmo you can 

25 
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1 

2 

can probably 

3 

4 

before I put 

5 

6 

other brand? 

7 

8 

sells, is that 
9 

10 

11 

402. Let 
12 

better. 

13 


marketing success. 

Q. If we can look at one more example of the 

Marlboro over the years. 

Let's, if we could, then take a look at one 

Marlboro brand plans just to see what's in one 

strategy documents. I've gotten in my hand 

as — can I get the elmo, please — this is a 

plan, which is Exhibit IWP 006520. Have you got 

front of you, Mr. Morgan? 

A. I do not. Should I do volume 1, 2, or 3? 

the number? 

Q. IWP 6520. 

THE COURT: If you can look at the 
probably see it. 
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Q. You can probably look at the screen. 

THE COURT: Look to your right. You 

see it easier. 

Q. Just to — there's a plan — Mr. Morgan, 

it up, there is a plan every year — 

THE COURT: For Marlboro and every 


A. Yes. 

Q. And every other brand that Philip Morris 

right? That Philip Morris markets? 

A. That Philip Morris markets. 

Q. Let me show you, this is at page Bates page 
me see if I can get that focused a little bit 

Well, I can't. I'm not going to mess with 
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it. This 

14 says, Marlboro is the number one brand among 
men, women, and 

15 all age groups except 45 plus. 

16 Is that your recollection of where Marlboro 
was back in 

17 1990? 

18 A. In 1990? Absolutely. 

19 Q. I would just point to some of the 
objectives of the 

20 brand plan from that. Again I apologize for not 

having a 

21 better focus on this. Let me see if I can 
improve it. 

22 It says 1990 objectives: Generate high 
trial and 

23 conversion among young adult men and women. 

Increase 

24 alternate usage of competitive smokers. 

Encourage 

25 continuity of purchase among current smokers. 
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1 What are those things refer to, Mr. Morgan? 

2 A. They basically refer to the two objectives 
that I said 

3 marketing has, which is to retain current 
smokers and brand 

4 loyalty and to attract competitive smokers. 

5 It does — if I may, it does remind me of 
one sort of 

6 sub-objective. When I say switch and maintain 
loyalty, a 

7 phenomenon occurred in the mid-'80s into the 
'90s in the 

8 cigarette industry, which was in the second line 
which says 

9 alternate usage, that was a new phenomenon in 
the 1990 time 

10 period. 

11 What that refers to is there were a lot of 
people who 

12 would say Marlboro is my regular brand, and 
they'd buy it 

13 regularly. But with the advent of the discount 

brands, what 

14 they do is they buy Marlboro and then also buy 

discount 

15 brands. 

16 And the industry started measuring — or 
Philip Morris 

17 started measuring for its brands alternate usage 
which was 

18 the percent, for a Marlboro center, the percent 

of 


19 nonMarlboros that they would smoke. And so if a 

Marlboro 


20 smoker has a 30 percent alternate usage, it 
meant they 

21 claimed they were a Marlboro smoker but they 
didn't buy 

22 Marlboro 30 percent of the time. And if they 
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had a 10 

23 

they were a 

24 

percent of the. 

25 

were better 


percent alternate usage, it meant they claimed 
Marlboro smoker and didn't buy Marlboro 10 

So clearly from a Marlboro standpoint, you 
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1 off with alternate usage of 10 than 30. So that 

became a 

2 measure, and that's why it's referred to as 
alternate usage. 

3 Q. I'm going to speed us up a little bit 
because of the 

4 hour. What is a media plan? 

5 A. A media plan would either be part of the 
marketing plan 

6 or a freestanding plan, and it would be a 
brand's plan of 

7 how it was going to advertise. Media is where 
advertising 

8 goes. 

9 Q. Okay. Let me show you — and is there a 
media plan 

10 generated every year for Marlboro? 

11 A. For every brand. Every brand that 

advertises. 

12 Q. Let me show you the 1994 revised Marlboro 
media plan, 

13 which is Exhibit IWP 6522. 

14 And just as an example, here it says, 
overall media 

15 objective: To find most effective and efficient 

balance of 


16 media which reinforce/build brand image among 

key YAS 21 to 


17 

24 . 


18 


What is YAS? 

19 

A. 

Young adult smokers. 

20 

Q. 

And second effort, against YAS 25 to 34. 

21 


Now, what does that mean, against? What's 

the word 



22 

"against" mean? 

23 

A. 

In media jargon you spend against 

something. 

So if 


24 

you' 

re interested in advertising in Cincinnati, 


you spend 

25 against the Cincinnati market. It's sort of a 

funny word. 
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1 but it means that that's where you spend your 

money. 

2 Q. All right. Now, let me move away from 
Marlboro and 

3 just ask you about Virginia Slims. 

4 Were you involved in the Virginia Slims 
brand while you 

5 were at Philip Morris? 

6 A. Yes, I was the brand manager on it and then 
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supervised 

7 it. 

8 Q. Do you recall when it came out in 1967? 

9 A. Yes, I do. 

10 Q. Now, there's been some talk in this case 

about Virginia 

11 Slims. What was the demographics of the 
purchasers of 

12 Virginia Slims in its early years? 

13 A. Basically women 25 to 34. 

14 Q. Okay. And at that time, when the brand 
came out, was 

15 there a plan at Philip Morris to try and recruit 
young girls 

16 14 or 15 years old to become smokers? 

17 A. Absolutely not. 

18 Q. Why was Virginia Slims launched by Philip 
Morris in 

19 1967? 

20 A. Because of the phenomenon the women's 
liberation had 

21 already started. Women were emerging as a more 
forceful and 

22 dynamic part of the society, and from a 
marketing standpoint 

23 there was an opportunity to recognize that and 
to create a 

24 cigarette that was made especially for women, 
which was 

25 physically different than the other cigarettes 

on the 
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1 

differently. 

2 

Virginia 

3 

that time 

4 

5 

6 

there? 

7 

Slims. Eve 


others. 

9 

remember, too. 
10 

to move 

11 

Honor, if I can 
12 

through some 

13 

14 

of Virginia 

15 

16 

17 

18 


market. It was slimmer, and packaged 

Q. Okay. And in terms of women's brands, was 

Slims the first women's brand introduced during 

period the mid to late '60s? 

A. No, actually it was not. 

Q. Do you recall which brands were already out 
A. I believe there was a brand called Misty 
may have been out there, and there were a couple 
Silva Thins from American Tobacco, I 
Q. Let me just direct you to — and I'm trying 
along a little bit from what I had — Your 
have one second, I think I can move us quickly 
material. 

Are you familiar with the age distribution 

Slims smokers in the mid '90s? 

A. Yes, I am. 

Q. Can I get the projector up, please? 

This is a graph that the information comes 
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from the 

19 1994 media plan for Virginia Slims. Is this 
distribution 

20 of the Virginia Slims smokers in 1994? 

21 A. In purple, yes. 

22 Q. Okay. And what this shows is Virginia 
Slims versus all 

23 other women's brands. Is that correct? 

24 A. That is correct. 

25 Q. Where is the majority of Virginia Slims 

smokers? 
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1 

would be age 
2 

brand smokers 

3 

4 

Slims marketing 

5 

6 

7 

stated in 

8 

continues to 
9 


A. Well, it depends how you — the majority 
25 to through 44, where 61 percent were the 
are 25 to 44. 

Q. And are you familiar with the Virginia 

plan for 1991? 

A. Yes, I am. 

Q. Let me show you that. This is an objective 
that marketing plan. As the cigarette market 
shrink the only means of growing share continues 


to be by 

10 converting smokers away from the competition. 

11 What is that referring to, Mr. Morgan? 

12 A. Well, it refers to the way cigarette 
marketing measures 

13 itself which is by share growth. 

It means that in a declining cigarette 


14 

market, which 

15 

declining, you 

16 

share fast 

17 

market you may 

18 

measured 

19 

20 

plan from 
21 
22 

for 


most of my career the cigarette industry was 

grew by growing share. And if you grew your 

enough or large enough against a declining 

actually grow volume. But mostly, you know, we 

ourselves on growing market share. 

Q. All right. And let me show you the media 

1994 for Virginia Slims. 

What does the core list mean of magazines 


23 

24 

brand used to 

25 
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1 

magazines. 

2 

39.7 as 

3 

that on? 


advertising? 

A. That would be the key magazines that the 

run its advertising in. 

Morgan - Direct/Lerman 

Q. Okay. Let's take a look at some of those 
This is Redbook, which has an average age of 
readership. And what does Philip Morris base 
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circulation, 

5 

Circulation. 

6 

of what kinds 


A. It bases it on an independently audited 
numbers from a Group ABC, Audit Bureau of 
Q. Does Philip Morris have a policy in terms 
of magazines it will run cigarette advertising 
A. It has a policy in which it won't, which is 


under the age 
10 
11 

Morris is in, 
12 

or older, 

13 


magazine whose circulation has over 20 percent 

of 21 Philip Morris will not advertise in. 

In other words, any magazine that Philip 

80 percent of the circulation is 21 years of age 


13 not 18, but 21 years of age or older. 

14 Q. Okay. Let me just go through some of the 
magazines 

15 from that year. 

16 McCall's, Women's Day, The Journal, Family 

Circle, 

17 Better Homes? 

18 A. Well, that's all consistent with the 

strategy I said, 

19 or the principle I said, that we spent where 
we 're — the 

20 average age of these magazines is in the age 


20 

group where 
21 

where we're 
22 

23 

Johnston. 

24 

named Myron 

25 


Virginia Slims has its strength, and so we spend 
strong. 

Q. Okay. Let me get to — let me get to Myron 
Do you remember an employee at Philip Morris 


Johnston? 
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1 

2 

3 

in the 

4 

He did not 

5 

marketing. 

6 

was trained 

7 

demographic 

8 

at 65 and 

9 

versus west 
10 
or 

11 

12 

for the 

13 


A. Yes, I do. 

Q. Who was Myron Johnston? 

A. Myron Johnston was a — worked In Richmond 
Richmond research and development department, 
work in New York and he did not work in 

Myron Johnston was a demographer, a man who 
professionally to look at the world in terms of 
groups, to look at it as in male/female, to look 
over versus 65 and under, to look at east coast 
coast, to look at it as big city versus farmland 
whatever. 

He was a trained demographer, had worked 
government, I believe, as a demographer, and did 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



demographic 

14 

research and 

15 

16 

that report 

17 

18 

legal 

19 

20 

collected by 
21 
22 

he didn't 

23 

data as it 

24 

because I was 

25 

Richmond. 


analysis for Philip Morris as part of the 
development. 

Q. Have you seen documents from Myron Johnston 

on smoking and people under the age of 18? 

A. Yes, I have seen those as part of this 

involvement I have. 

Q. All right. Now, why was that kind of data 
Myron Johnston? 

A. Well, two things about it. First of all, 

work for me, and I was not aware of a lot of the 

was being collected. So I do remember this 
in 

a position where I knew what was going on in 

Morgan - Direct/Lerman 
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1 

that data and, 

2 by the way, he did not generate that data. He 
collected it 

3 from public sources, from the government, from 
the Federal 

4 Trade Commission, from the University of 
Michigan, from the 

5 Centers for Disease Control. It was public 

data. 


and published 
7 

almost all 


Mr. Johnston collected it and analyzed it 
it in my judgment because during the 1970s, when 
of Mr. Johnson's documents that do that are in 


the early to 

9 mid 1970s, Philip Morris was a growing company, 

and it had 

10 huge issues about building factories, and there 

were two 

11 factories under consideration. And trying to 
get a fix on 

12 what the size of the total industry might be 
five, ten or 

13 fifteen years out was an important component of 
estimating 

14 what — how much money and what size factories 
and on what 

15 schedule Philip Morris should build them. 

16 So I believe Mr. Johnston's memos and work 


really 

17 

and I can say 

18 

were not used 

19 

20 

Johnston 

21 


looked at the size of the industry primarily, 
because I was there and I was in charge, they 
for marketing purposes. 

Q. Let me show you a couple of the Myron 
documents. Do we have 1421? This is 
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Plaintiff's Exhibit 

22 1421. Can I have the elmo, please? Let me see 
if we can 

23 get any kind of resolution on this at all. 

24 A. I can see it now. 

25 Q. Can you make that out at all? 

Morgan - Direct/Lerman 
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1 

2 

May 21, 

3 

Seligman. Who 

4 

5 

head of 

6 

Johnson worked 

7 

8 
9 

of the 

10 

11 

12 

13 

been 

14 

and other 

15 

highest 

16 

of these 

17 

and over, but 

18 

shows even 


A. Yes. 

Q. All right. This is a document that's dated 
1975, and Myron Johnston is reporting to R.B. 
is Mr. Seligman? 

A. Dr. Seligman probably would have been the 
development and research, the department Mr. 
for. 

Q. Research and development was located where? 
A. It was in Richmond, Virginia. It was part 

manufacturing complex and group. 

Q. Where was marketing located? 

A. In New York. 

Q. In this document Mr. Johnston says, it has 
well-established by the National Tracking Study 
studies that Marlboro has for many years had its 
market penetration among younger smokers. Most 
studies have been restricted to people age 18 
my own data, which includes younger teenagers. 


19 higher Marlboro market penetration among 15 to 
17 year olds. 

20 Do you have and understanding as to what 
Mr. Johnson 

21 was referring to when he talks about his own 

data? 


22 

A. 

Yes, 

I do. 

23 

Q. 

What 

is that understanding? 

24 

A. 

My understanding is Mr. Johnston is 


referring to the 

25 public information, which I mentioned earlier, 

that he had 
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1 collected for analysis purposes. 

2 Q. All right. And is that the data that he 
reports from 

3 various public agencies like the University of 

Michigan, for 

4 instance, and other places? 

5 A. Yes. 

6 Q. Can I get 2277, please? This is 
Plaintiff's Exhibit 

7 2277, which is another memo from Mr. Johnston, 
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dated March 


Mr. 


8 31, 1981. And let me just turn to the — 

Johnston 

9 reports on some trend. 

10 And he says, this is in 1981 memo, he says, 

the best 

11 data I have on the overall prevalence of teenage 
smoking for 

12 the 1968 to 1974 period comes from studies 
conducted by 

13 Chilton Research Services for the National 

Clearinghouse on 

14 Smoking and Health. 

15 Do you understand that to be a public 

source of 

16 information? 

17 A. I know it's a public source for 
information, and it 

18 goes to my point that if that's the best source 

that Mr. 

19 Johnston had for information on that, then 
clearly he was 

20 not doing his own studies. 

21 Q. All right. Was there any organization or 

group of 

22 people in Philip Morris that were independently 
collecting 

23 information on smoking and people under the age 

of 18? 

24 A. Independently collecting? I'd say Mr. 

Johnston 

25 collected it. 
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1 Q. Other than public data, I mean studying it 
themselves 

2 and taking the initiative to collect that data, 
to generate 

3 it and collect it. 

4 A. No. In 30 years, I'm aware of two 
situations where I 

5 think that the company exercised bad judgment on 

data that 

6 it collected. 

7 Q. All right. And other than those two times 

was there 

8 any group that routinely collected that kind of 
information? 



9 

A. No. 


10 

Q. Now, Mr. Morgan, in reviewing some of Mr. 

Johnson 

' s 



11 

memos, which I know you've done during the 

course 

of 



12 

litigation, were his predictions that he was 

talking 

about, 



13 

his analysis, were they often right or often 

wrong? 


14 

MR. ADELMAN: Your Honor, may I object 

at this 


15 

time? No basis. 


16 

THE COURT: I'm sorry? 


17 

MR. ADELMAN: No basis for this 
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question. 

18 

question yet. 

19 

the decline 

20 

his forecast 
21 
22 

was wrong. 

23 

with Myron 


THE COURT: We haven't seen the 
Q. Well, take that 1975 memo that talks about 
of Marlboro Red. Was Mr. Johnston accurate in 
or not? 

A. In that case he was not accurate, no. He 

Q. Now, do you recall ever having meetings 


24 Johnston in which he would routinely present 
information on 

25 smoking behavior under the age of 18? 
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1 A. No, I do not. 

2 Q. Do you remember ever attending 

presentations at which 

3 Myron Johnston would display data and talk about 


smoking 


4 behavior under the age of 18? 

5 A. No. I attended a lot of meetings in 
Richmond, and the 

6 person I remember presenting them was a 
gentleman named John 

7 Tindell, who was in the same area as Myron 


Johnston. 

8 

ever 

9 


I personally don't remember Myron Johnston 
presenting, that's not to say he never did. I 


don ' t 

10 

Tindell, 

11 


12 

memos 

13 

public 

14 


15 


16 


trademarks. 

17 

regarding toy 

18 

on them or 

19 

regarding the 

20 
21 

policy that 
22 

everybody that 

23 

trademarks 

24 

Philip 

25 

identification 


personally remember it. I do remember John 
that. 

Q. Did you ever incorporate Myron Johnston's 

regarding the data that he was collecting from 

sources and make that part of your strategy? 

A. No. 

Q. Let me talk to you about Philip Morris 

There's been some testimony in this case 
cars, 

for instance, that bear the Philip Morris logo 

squirt guns. Does Philip Morris have a policy 

protection of its trademarks and its symbols? 

A. Yes. Philip Morris has an aggressive 

involves running ads that notify anybody and 

any violation of our trademarks or use of our 

that we will aggressively pursue legal remedies. 

Morris has sued Sega for using a Marlboro 
in 
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2999 

1 

2 

3 

a little. 

4 

about because 

5 

marketing, if 


7 


against 
without 
record of 


And there is 
10 

take any 

11 

being as 

12 

violations. 

13 

of people 

14 

15 

16 

17 

are three or 

18 

19 

the elmo, is 

20 

will run from 
21 

of their 

22 

23 

24 

see you in 

25 


3000 

1 

2 

did you ever 

3 

other Philip 

4 

way? 

5 

6 
7 


Action 
Card 
We Card 


9 

10 

11 


a video game. 

You know, in trademark — 

THE COURT: You need to slow down just 

A. In trademark law, which I do know a touch 

it does involve packaging and labels and 
you 

don't — if you don't protect your trademark 

violations, when people use your trademark 

permission, if you don't protect that and show a 

protecting that you can lose that trademark. 

no way, no way at all that Philip Morris would 

chances on losing the Marlboro trademark by not 

aggressive as anybody could be in protecting 

Q. All right. Does Philip Morris have a group 

whose job includes protecting the trademark? 

A. Yes. 

Q. How many folks are working at that? 

A. I believe just inside Philip Morris there 

four or five people who do that. 

Q. Let me show you an advertisement here on 

this an example of the ads that Philip Morris 

time to time notifying people about protection 

trademarks? 

A. That's what I was talking about, yes. 

Q. It says, if you use these trademarks we'll 

court. Is that right? 

Morgan - Direct/Lerman 

A. Right. That is correct. 

Q. During the time you were at Philip Morris 
know that someone was using the Marlboro or 
Morris trademarks and decide to look the other 
A. I did not, no. 

Q. Are you aware of that ever happening? 

A. No. 

Q. Let me talk to you about a program called 
Against Access. The jury has heard about the We 
program. Did Philip Morris participate in the 
program? 
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A. Yes, it did. 

Q. Let me ask you about a program called 
Access. What is that? 

A. Action Against Access was a program that 
1996, and as a way of backdrop to which I think 
important, I don't know quite where to start 


18 secret that during the period from 1992 on 
Philip Morris and 

19 the other cigarette companies were getting a lot 
of very bad 

20 publicity with the allegations that the 
companies marketed 

21 to kids. And this was becoming a national 
political issue, 

22 it was becoming the subject of very pronounced 
litigation 

23 and everything else. 

24 The issue of minors smoking was a huge 
issue, becoming 

25 a huge issue. Now, Philip Morris had a whole 
number of 
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1 things which were self-imposed and 
industry-imposed rules, 

2 but the one thing you need to understand is that 
when people 

3 buy cigarettes, they don't buy them from Philip 

Morris. 

4 They buy them from retailers. And Philip Morris 

doesn't 

5 even sell cigarettes to retailers. 

6 Philip Morris sells cigarettes to wholesale 

7 distributors. The wholesale distributor then 
sells it to a 

8 retailer, and the retailer sells it to a 

consumer. 

9 The retailer operates under state license 
usually, and 

10 pays a licensing fee because in fact the 
retailer is a 

11 revenue collector for the state since the state 

has an 

12 excise tax on cigarettes. 

13 So the relationship and what goes on at 
retail between 

14 a consumer and a retailer is not really an issue 

in the 

15 chain of responsibility of Philip Morris. So 
with that as 

16 background, in 1996, we decided that these 
allegations about 

17 Philip Morris being involved in and encouraging 

youth to 

18 smoke, they were just outrageously wrong and we 
had to do 

19 something more than was in our sort of scheme of 

control. 
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20 And we announced Action Against Access. 
The reason I 

21 gave you that backdrop is that I want to talk 
about two 

22 parts of Action Against Access to demonstrate 
how this gets 

23 a little tricky and how serious we were about 

it. 

24 The first thing was that Action Against 
Access, in 1996 

25 Philip Morris recommended and proposed the 
elimination of 

Morgan - Direct/Lerman 


gave you that backdrop is that I want to talk 


3002 

1 cigarette vending machines, just wipe them out. 

We don't 

2 sell cigarettes through vending machines, we 
basically said, 

3 to a class of trade in the business, many of 
whom bought 

4 cigarettes from us. We don't care if you go out 
of 

5 business, cigarette sales to minors in vending 
machines are 

6 uncontrolled and unless there is some 
technological way to 

7 sell a token with age proof or something else, 
unrestricted 

8 cigarette vending machines ought to go away. 


But we took a 
9 

so there was 
10 
11 

Access when 
12 

display on the 

13 

Morris to the 

14 

the display 

15 

16 

note to 


lot of grieve from the vending trade for that, 

some risk to our business. 

Also the second thing is, in Action Against 

you go into a store and you see a Marlboro 

counter, that display is paid for by Philip 

retailer. We have contracts with retailers for 

of our product. 

In Action Against Access we said, we sent a 


17 retailers, that if you are convicted of selling 
cigarettes 

18 to minors, we will cancel our display 
arrangements with you 

19 and not pay you for display. If you're 
convicted for 

20 selling cigarettes to minors, convicted being 


20 

the state or 
21 
22 

and again, 

23 

visible 

24 

25 

think the 


city or town or whatever convicting you. 

That was a very serious step on our part, 

alienated people who we depended on for the 

merchandising of our cigarettes. 

So this was an aggressive program, and I 

Morgan - Direct/Lerman 
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1 significance of it is it sort of stepped outside 
the bounds 

2 of what we sort of rightly could control in the 

business. 

3 But to us it was a demonstration that the access 
to 

4 cigarettes by kids was, in fact, a more 
important component 

5 of underage smoking, the fact they could buy 

them even 

6 though the laws said they shouldn't or couldn't, 
that access 

7 to cigarettes was the way to stop kids from 
smoking more 

8 than focusing on whether a billboard on 
interstate something 

9 was seen by some kids in a car. 

10 Q. All right. Now, did Philip Morris engage a 

former 

11 Senator Rudman to review the Action Against 
Access program? 

12 A. Yes. Senator Rudman was hired as both an 
independent 

13 evaluator of both our efforts in implementing 
Action Against 



14 

Access and our results. 


15 

Q. 

Did 

he issue a report in 1997, in March of 

1997? 

16 

A. 

Yes, 

he did. 


17 

Q. 

Can 

I get the — and just for the record - 


18 



THE COURT: Sit back just a bit. 


19 



MR. ADELMAN: Objection. Hearsay. 


20 



THE COURT: It will be hearsay. He's 

raising 

an 





21 

objection 

that it would be hearsay. 


22 



MR. LERMAN: This is a report 

conducted in 

the 




23 

ordinary 

course of this gentleman's, former 

senator’ 

' s. 





24 

business. 

He issues a report. What he finds 


about the 
25 


Action Against Access program — 

Morgan - Direct/Lerman 


3004 

1 

You're on your 
2 

3 

Honor 

4 

5 

objecting or 


THE COURT: Is there an objection? 

feet. Were you going to move — 

MR. ADELMAN: No, I'd be happy if Your 

sustains the objection. 

THE COURT: I don't know. Are you 


6 not? 

7 MR. ADELMAN: Yes, sir. 

8 THE COURT: Well, if there is an 
objection I would 

9 sustain it. If there is not an objection, I 

would allow it 

10 to go forward. 

11 MR. HERMAN: Fine, Your Honor. 

12 Q. Mr. Morgan, let me get to the bottom line. 
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If Philip 

13 Morris is able to sell cigarettes to young 
people underage, 

14 they're going to make money. Why would you be 
sitting here 

15 today saying Philip Morris doesn't want to 
engage in that 

16 business? 

17 A. First of all, Philip Morris doesn't sell 
cigarettes to 

18 anybody but wholesalers, so I said Philip Morris 

doesn't 

19 sell. 

20 The real issue is, does Philip Morris 
market and try to 

21 influence underage smokers, which I 

differentiate from 

22 selling. 

23 The fact is that the decision to smoke 
should be an 

24 adult decision. Smoking cigarettes is 

definitely a risk 

25 that has been statistically shown to be a risk, 

and the 
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1 decision to smoke or not smoke should be an 


adult custom, 

2 

girls and that 
3 


and society 

4 

5 


simple 

6 

stockholders, 
7 


cigarettes to 
8 

of benefit 
9 

brainer. 

10 

something I 
11 

thinking about 
12 

our 

13 

didn't intend 

14 

15 

documents 

16 

this 


17 


believe 

18 

that Philip 
19 


And the 


an 

adult decision. That's how I raised my two 

' s 

how I believe parents should raise their kids 

should deal with cigarette smoking. 

The cost to Philip Morris, this is a very 

argument, the cost to Philip Morris and its 

its owners, of being accused of marketing 

minors so far dwarfs any economic consideration 

of marketing to minors that it's just a no 

Marketing to kids, in 30 years, was never 

ever considered. And in fact if I spent time 

it, I think that the history of our programs and 

restrictions and our efforts shows that we 
to 

do it and in fact we didn't do it. 

And we have produced over 250,000 marketing 

out of the Philip Morris marketing files in all 

litigation that's going on, and to date I don't 

anybody has shown one document that demonstrated 

Morris marketed to kids in terms of what it did. 
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20 reason there are no documents that show that is 
that Philip 

21 Morris never did it. 

22 So there was just no economic incentive, 
there were 

23 huge economic disincentives to do it, and it was 

also a 

24 company belief that you do not market to 

nonsmokers nor do 

25 you market to people below legal age. And it is 
really just 

Morgan - Direct/Lerman 
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1 that simple. 

2 MR. LERMAN: I have no further 
questions. Judge. 

3 THE COURT: Cross-examination. 

4 CROSS-EXAMINATION OF JAMES MORGAN 

5 BY MR. ADELMAN: 

6 Q. Mr. Morgan, good afternoon. 

7 A. Hi, Mr. Adelman. 

8 Q. Let me begin on a point that you raised a 


moment ago 
9 

1996. Is 
10 


regarding your 1996 program. I believe it was 

that correct? 

A. Which program? 

Q. Action Against Access? 

A. Yes. 

Q. That was done while you were CEO and 


president, 

15 correct? 

16 A. Yes, it was. 

17 Q. All right. And the other program you 
mentioned to us, 

18 if I'm correct, is an attempt anyway to ban 
vending machines 

19 as vehicles to sell cigarettes, correct? 

20 A. Correct. 

21 Q. That was instituted in 1996, as well. 


correct? 


about 

24 

counter 

25 

instituted in 


Q. That was instituted in 1996, as well, 

A. I believe so, yes. 

Q. All right. And am I correct that the point 
disciplining, if you will, vendors about the 
displays and how they operate those was also 

Morgan - Cross/Adelman 


1 1996? 

2 A. Yes, sir, I believe so. 

3 Q. Okay. Are there any other programs that 

you have 

4 mentioned here in your testimony regarding 

Philip Morris's 

5 position with respect to youth smoking that were 
instituted 

6 during your tenure? 

7 A. What do you mean by my tenure? 

8 Q. I'm sorry, that's a good point. While you 
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were 

9 

' 94 to 

10 

11 

that said kids 
12 

13 

advertising? 

14 

15 

' 96. 

16 

began those 

17 

18 

19 

didn't you? 

20 

right thing to 
21 
22 

declining in 

23 

the 1970s and 

24 

say that 

25 

that 


president and CEO, during those three years from 

' 97 . 

A. There was also advertising that was run 
should not smoke. 

Q. And when did you institute that 
Was that 
in 1996? 

A. It may have been '95. It may have been 

Q. So in '95 or '96 is when Philip Morris 

programs, correct? 

A. Those specific programs. 

Q. And you did it in response to criticism, 

A. We did it because we thought it was the 

do all the way around. 

I should point out that youth smoking was 

the United States pretty substantially during 

'80s, and turned upwards in 1992, and I would 

these programs were also part of a response to 
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1 

to its words 
2 

3 

did these 

4 

5 

it. I said 

6 

7 

8 
9 

10 

11 

12 

13 

'94, '95 

14 

president, the 

15 

criticizing the 

16 

criticized the 

17 

formidable 

18 

19 

20 

Lung 

21 

marketing. 


phenomenon and the commitment of Philip Morris 

that it doesn't believe kids should smoke. 

Q. But what I want to establish is that you 

programs in response to criticism, correct? 

A. Not — no. I mean, criticism was part of 

that before. 

Q. That's — 

A. But it was not the only part of it. 

Q. I appreciate that, sir. 

I want to talk about the criticism part. 

A. Okay. 

Q. And who were the critics? 

A. The critics were specifically, in the 1993, 
era would have been the president, the vice 
plaintiffs lawyers were pretty active in 
industry, the voluntary health organizations 
industry, other politicians would. It was a 
group. 

Q. American Lung Association as well, correct? 
A. I don't know specifically that the American 

Association got involved in the issue of youth 
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22 

that. 

23 

deposition that 

24 

president, vice 

25 


I'm not saying they didn't, I just don't recall 

Q. You wouldn't deny you testified in 
one 

of the groups criticizing you along with the 

president, was the American Lung Association? 
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1 

said that, but 
2 

asking me 

3 

4 

5 

Society, and 

6 

7 

industry, 

8 
9 

criticism came 
10 

recently In 
11 
12 


30 years 

13 

say maybe they 

14 

15 

16 

been 


A. I think you asked me that and I probably 

I was talking about general criticism. You're 

specifically about youth marketing right now. 

I don't recall exactly. I'm sorry. 

Q. American Lung Association, American Cancer 

the like, correct? 

A. They are certainly critics of the cigarette 
yes. 

Q. And that's when — it's after that 
forth 

and you responded and instituted these programs 
the last three years, correct? 

A. Well, if those were the only programs over 
Philip Morris instituted, then, you know, I'd 
were — 

Q. You agree with me? 

A. Yes. They were done in 1996 and there had 


17 

to that. 

18 

19 
to 

20 
21 
22 

dldn't 

23 

24 

programs In 

25 


criticism of the industry for three years prior 

Actually for 30 years prior to that. 

Q. So we can agree they were done in response 

criticism? 

A. No — well, partially, yes. 

Q. All right. Why is it that Philip Morris 

institute such programs in the 1950s? 

A. I believe Philip Morris did institute 

the 

1960s. 
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1 Q. I'm In the '50s, sir? 

2 A. I don't know. I wasn't there. 

3 Q. Why didn't they institute Action Against 
Access and 

4 banning vending machines in the 1960s? 

5 A. I do not know. 

6 Q. In the '70s? 

7 A. I assume because youth smoking was not an 
issue in the 

8 1970s. It was going down pretty dramatically. 

9 Q. Youth smoking was not an issue in the 

1970s? 
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10 A. Not that I recall. 

11 Q. I see. Tell the jury why Philip Morris did 


not 


12 institute Action Against Access and banning 
vending machines 

13 and the like in the 1980s? 

14 A. I do not know the answer to that. I'm 

sorry. 

15 

could have 

16 

17 

don ' t 

18 

companies in 

19 

or not 

20 
21 

answer. Don't 
22 

23 

beginning in 

24 

instituted such 

25 programs, don't you? 

Morgan - Cross/Adelman 


Q. But you agree with me that Philip Morris 

done that in the 1950s, couldn't they? 

A. I don't know. I wasn't in the industry. I 

know. Philip Morris was the smallest of six 

the 1950s. I don't know what it could have done 

done. 

Q. All right, sir, I'm sorry. I'll let you 
hesitate. 

In the 1960s when you were there about 
'63, you know Philip Morris could have 


A. No. 

Q. You're saying no, that they couldn't or you 
A. I'm saying I don't know. It was still the 


3011 
1 
2 

don't know? 

3 

last place 

4 company. Little companies have trouble 
instituting things. 

5 Q. I see. In the '70s, when you were with 
Marlboro and 

6 

Morris had the 

7 

they? 

8 

wherewithal to 
9 

yes. They 
10 

had the 

11 

Morris's 

12 

legal issue. 

13 

to waste the 

14 

Access, 

15 

to minors, 

16 

and '96, 

17 

understand? 

18 


things were going well with Marlboro, Philip 
wherewithal to institute such programs, didn't 
A. They had the — Philip Morris had the 
say we think vending machines should be banned, 
had the ability to say that. I'm not sure it 
ability to make it happen. It's not in Philip 
control. It is a political issue. It is a 
Q. I'm talking broadly about — I don't want 
Court's time or yours — of all Action Against 
vending machines, disciplining people who sell 
that network of programs that you put in in '95 
that's what I'm talking about. Okay? Do you 
A. Uh-huh. 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



19 Q. Philip Morris could have instituted those 

in the 1970s, 

20 correct? 

21 A. Philip Morris. 

22 Q. Yes. Philip Morris? 

23 A. Oh. Okay. 

24 I don't know how to answer that. I mean, 
it could have 


25 

happened. I 


said that's what it thought should have 
don' t 
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1 know that Philip Morris would have had the 
ability to 

2 implement those programs. 

3 Q. Are you speaking of financial ability? 

4 A. I'm talking the ability to get state 

legislators to 

5 pass. How do you outlaw vending machines? 

Philip Morris 

6 can't outlaw vending machines. It's a legal 
issue. Someone 

7 is going to have to pass a law that says: 
Thousand shalt 

8 not have vending machines. Philip Morris 

doesn't have that 

9 power. All Philip Morris can say is we think 

vending 

10 machines should be outlawed. 

11 Q. Bear with me. If you will, bear with me. 

I'm not 

12 talking about just vending machines. I'm 
talking about the 

13 whole panoply of programs you identified, such 
as they are, 

14 that you put into place in '95 and '96, not just 

vending 

15 machines. 

16 Can you tell the jury whether Philip Morris 

had the 

17 wherewithal to put those programs into effect in 
the 1970s? 

18 A. I don't know how to answer that. I'm not 
trying to be 

19 difficult. Some of those are big public issue 
programs. 

20 Philip Morris in the 1970s said to 
cigarette samplers 

21 that it employed, if you sample anybody under 21 
we 'll fire 

22 you. And we did when we found out if someone 

sampled 

23 someone under 21. So we had the wherewithal to 
control what 

24 we could control and we did that. 


25 Q. 

wherewithal to put 


Okay. Did Philip Morris have the 

Morgan - Cross/Adelman 
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1 


that panoply of programs in effect in the '80s, 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



No, it didn't because Philip Morris in the 


2 

A. 

1980s did 

3 

not 

'70s, and it 

4 

may 

that. 

5 

Q. 

run ads in 

6 

the 

7 

A. 

8 

Q. 

9 

A. 

10 

Q. 

11 

A. 

12 

Q. 

13 

A. 

14 

Q. 


and I don't 


have a display program like that. In the 

have in the '80s had a display program like 

Did Philip Morris have the wherewithal to 

1970s about kids smoking? 

It could have. 

In the '60s? 

I suppose it could have. 

In the '50s? 

I suppose it could have. 

And in the '80s, right? 

I suppose could it have, yes. 

So the jury can understand, and I hope you 


15 

Philip Morris 

16 

17 

18 

19 

20 

Marlboro 


disagree here, your claim to fame or pride of 

was your worked on Marlboro, isn't that true? 

A. Uhm, no. 

Q. You did a lot of work on Marlboro? 

A. I did. 

Q. How long did you have association with the 


21 brand in one capacity or another during your 

time there? 


22 A. 1969 to 1997 with six or seven years out 
the five years 

23 I wasn't with the company and a couple years I 
worked in the 


24 

25 

that 


food business. 

Q. And it was in the late '60s and early '70s 
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1 Marlboro really took off, correct? 



2 

A. 

Yes . 


3 

Q. 

And you were there riding that ride? 


4 

A. 

I was there managing the brand, yes. 


5 

Q. 

And doing what you thought was the correct 

thing. 





6 

correct? 


7 

A. 

Yes. 


8 

Q. 

All right. And did you yourself, sir, plan 

the 





9 

marketing plan for Marlboro during those years? 


10 

A. 

Which years? 


11 

Q. 

Well, the years when you were managing the 

brand. 

You 




12 

gave 

us those years a minute ago? 


13 

A. 

1969 to '72? 


14 

Q. 

Yes. 


15 

A. 

Yes. I would have been responsible for the 

marketing 




16 

plan 

during those years. 


17 

Q. 

My question was a little different. Did 

you draw it 




18 

up? 



19 

A. 

Personally? 


20 

Q. 

Yes, sir. 
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21 

it, but a 
22 

of a plan. 

23 

the 


24 


were running 
25 


A. Well, I may have been the final author of 
wide variety of people worked on the development 
Q. And likewise, did you specifically draw up 
advertising plan for the three years when you 
Marlboro? 
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1 A. Well, I don't know that I drew it up, but I 

will say 

2 this: The marketing plan went out under my 
signature, so I 

3 was responsible for it. 

4 Q. I want to get this point out. You told us 
that in 1971 

5 the federal government banned TV advertising and 

radio 

6 advertising of cigarettes, correct? 

7 A. I don't think I said that. I think I said 
there was a 

8 broadcast ban. 

9 Q. Broadcast ban. That was in 1971? 

10 A. Uh-huh. 

11 Q. You will have to answer so the court 
reporter can 

12 record. 

13 A. Yes. 

14 Q. All right, sir. And you had great concern 

about 

15 whether Marlboro would transition through that 

period, 

16 correct? 

17 A. Yes. 

18 Q. And it did? 

19 A. Yes, it did. 

20 Q. And it did certainly because of 

advertising, correct? 

21 A. Well, on a competitive basis it was — it 
came through 

22 the broadcast ban in an advertising sense in a 
competitive 

23 superior position to the other brands in the 

industry, yes. 

24 Q. That's good corporate talk, but let me try 

to break 

25 that down a little bit. Okay. 
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1 It was about this time, was it not, that 
the Marlboro 

2 sort of big country — am I saying that 
correctly, wide 

3 country? What's the billboard plan called? 

4 A. The billboard plan? 

5 Q. Yeah. What was that called? 

6 A. Marlboro Outdoor. 

7 Q. Outdoor came into effect, correct? 

8 A. Yes. 
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9 

agree, helped 
10 

advertising 

11 

12 

13 

14 

another form of 

15 

16 

17 

Marlboro 

18 

you thought 

19 

of smokers, 

20 
21 
22 

23 

24 

Morris had 

25 

3017 

1 

Marlboro 

2 

3 

at Philip 

4 

directly 

5 


Q. And that advertising plan, you and I can 

Marlboro make this transition from nonbroadcast 

to other forms of promotion, correct? 

A. No. 

Q. No? Okay. 

A. It helped it make the transition into 

advertising. You said promotion. 

Q. Fine. I'll take your word. 

And furthermore, sir, it's fair to say that 

making that transition during that time of what 

would be crises had somewhat of a loyal market 

correct? 

A. That Marlboro had loyal smokers? 

Q. Yes. 

A. Yes. 

Q. Because of the things that you at Philip 

done to make that happen? 

Morgan - Cross/Adelman 


A. I mean, no brand has all loyal smokers, but 
had good brand loyalty . 

Q. Correct. Can you tell us from your years 
Morris, not only the three years when you were 
involved but at other times, what Marlboro's 


position was 

6 with the group of smokers from 18 to 24? 

7 A. That was the key group of smokers for 

Marlboro as it is 

8 for most brands, because that's when the maximum 


period of 

9 brand switching takes place in the industry. 18 

to 24 was 

10 an important group, and for a large part of that 
period — 

11 I'd have to look at the charts, but for a large 
part of the 

12 period you're talking about, which is '69 to 
today, 18 to 24 

13 was the largest component. Marlboro had its 
highest share 

14 among that group of smokers. 

15 Q. Okay. Let me see if I can translate that. 

16 That means Marlboro for those years on most 
occasions 

17 was number one in that demographic group of 
people, correct? 

18 A. No. No. What it means is if you look at 
Marlboro's 

19 share by different age groups, its highest share 
of an age 

20 group would be 18 to 24. But for many of those 

years it 


http://legacy.library.ucsf;MiLf/(tid/azriG5a00/pdfidustrydocuments.ucsf.edu/docs/hsxd0001 



21 

industry. 

22 

Marlboro's 

23 

24 

broadening out. 

25 

amount of 


wasn't the number one brand at all in the 

Q. So now we have a record that Marlboro's — 

spread, its highest share was in the 18 to 24? 
A. For most of those years although it's 

Q. And that's where you devoted significant 
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1 advertising attention, that group, correct? 

2 A. Marketing attention. 18 to 24, as it said 
in the plan, 

3 is a very important if not critical age group 
for Marlboro 

4 and the rest of the brands. 

5 Q. Right. You and I can agree as a matter of 

mathematics 

6 that today's 18 to 24s were yesterday's 10 to 
18s, correct? 

7 Or 12 to 18s? 

8 A. Over some six or eight year period, yes. 

9 Q. It's the next group behind, right? 

10 A. Yes. 

11 Q. Okay. Now, you would agree, would you not, 

that the 

12 younger group of smokers, let's say from 24 on 
down, and I'm 

13 not going to put a bottom limit on it were 
important to the 

14 success of the Marlboro franchise, correct? 

15 A. Yes. I mean you have to give me a time 

frame, but 

16 generally speaking, yes. 

17 Q. Yes. You knew that during your entire 

tenure there, 

18 didn't you? 

19 A. Yes. 

20 Q. Can we put up 1341, please — or 1976. 

Excuse me. 

21 1976. 

22 Mr. Morgan, displayed now is 1976, and I do 

not have 

23 for you a hard copy, but if you will do your 
best effort we 

24 can proceed? 

25 A. Okay. I'm going to just put these books 

down. 
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1 

2 

3 

an official 

4 

Morris office 

5 

6 

been — you 
7 


Q. You won't need them. 

A. Okay. 

Q. Now, you can identify this, can you not, as 

Philip Morris document issued from the Philip 

in this case in New York, correct? 

A. That's what the letterhead says. There's 

and I spent in deposition a lot of talk about 
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this . 


There ' s 


8 been a lot of talk about what this memo is. 

9 It's certainly on Philip Morris letterhead. 

It's not 

10 clear to me who issued it. 

11 Q. Okay. You are not denying that it is — 

well, let me 

12 ask you: Have you seen this memorandum before? 

13 A. You showed it to me and I also saw it in 


other cases. 

14 

seen this 

15 

16 

17 

memo talks 

18 

19 

20 

enough to look 
21 

third paragraph 
22 

younger age 

23 

market. In the 

24 

30.7 share. 

25 

were written 


Q. Okay. Before the litigation began, had you 
memo? 

A. Not that I recalled. 

Q. But you agree that, do you not, that the 

about the Marlboro brand? 

A. Oh, yes, it does. 

Q. Highlighted there, if you would be kind 
I'd appreciate it, highlighted there at the 
that says, Marlboro dominates in the 17 and 
category, capturing over 50 percent of this 
18 to 24 age group Marlboro dominates with a 

Did you know these facts at the time they 
Morgan - Cross/Adelman 
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1 

2 

not. I knew 
3 


either that 
5 

in the under 


7 


was aware 


years olds and 
9 

reports and 
10 

talked 

11 

In the 

12 

that, yes. 

13 

Indication it 

14 

15 

16 

data 

17 

is from an 


on or about March 1979? 

A. I don't remember whether I knew them or 
that Marlboro was strong In the 18 to 24 group, 
personally don't know that I knew the shares in 
group to the fraction or that I knew the share 
18 groups. 

I'm not disagreeing with the conclusion. I 

that Marlboro had a high share among 18 to 24 

I was also generally aware that the government 

the kinds of stuff that Myron Johnston — we had 

about before said that Marlboro had a high share 

below legal age market, also. I was aware of 

Q. Well, first of all, this document has no 

was written by Myron Johnston, does it? 

A. No. 

Q. And there is no indication in it that the 
regarding 17 and younger and 18 to 24 age groups 
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18 

19 

that in all of 

20 

know that 
21 


outside source, does it? 

A. No, but except that I know that the data 
those documents came from outside sources, and I 
Philip Morris did not generate that kind of data 


from 

22 internal information. So I feel very 
comfortable saying 

23 that that's public information. 

24 Q. But there is nothing in this document that 

says it's 

25 public information? 

Morgan - Cross/Adelman 
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1 A. No. You're absolutely right about that. 


That's my 

2 conclusion. 

3 Q. And focusing on the reference to the 17 and 
younger age 

4 category, Mr. Morgan, it says that there is a 50 


percent 

5 share that Marlboro enjoys. Is that your 
understanding? 

6 A. As I said, I didn't know the number, but I 


knew it had 

7 

8 
9 

among younger 
10 
11 

say you and 
12 

13 

14 

Marlboro brand 

15 

question: 

16 


a high share among below legal age smokers. 

Q. You knew that? 

A. Generally I knew it was a leading brand 
age smokers. 

Q. And if we can take "you" a bit, we would 

Philip Morris knew that? 

A. I believe that's fair. 

Q. Okay. And with your knowledge of the 

and this document in front of you, I have this 

We're told in this document that Marlboro's 


share of that 17 

17 and under group was 50 percent. What you know 
about the 

18 sales and profits of Philip Morris and the sales 


of 

19 

be? Can you 

20 
21 
22 

23 

24 

25 

know 


Marlboro, how much in dollar terms would that 

estimate? 

A. Minuscule. 

Q. Minuscule? 

A. Uh-huh. 

Q. Like how much? 

A. All I know is that — I shouldn't say all I 
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1 because I haven't been in the business for a 
year and a 

2 half. When I was in the business, the best 
estimates by the 

3 government of the size of underage smoking in 
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this country 

4 

Okay? Which 

5 

have half of 

6 

smoking, 

7 

8 

math, it 

9 

of the 

10 

11 

12 

13 

calculate out 

14 

15 

of federal 

16 

17 

18 

It's hard 

19 

20 
21 
22 

23 

24 

sentence, the 

25 

the younger 


was about 1 percent of the industry's volume. 

means if Marlboro had half of that, it would 

one percent of the industry's volume in underage 

and the brand had a 30 share. 

So it would be 1/60, I'm doing very rough 

would be 1/60 if it were true it would be 1/60 

Marlboro business. 

Q. How does that calculate out? 

A. 1.234 percent. 

Q. Mr. Morgan, I asked you how does that 

1 

dollars? 

A. Well, 1 percent of including the collection 

excise taxes in the selling price — 

Q. Why don't we — I didn't mean to put you — 

A. You're putting me through a math exercise. 

for me to do. 

Q. Do you have a ready answer? If not — 

A. No, I don't, not that I can calculate. 

Q. I think the point is there. 

Thank you. 

Finally, sir, it indicates in the third 
third sentence says, Marlboro Red is smoked by 
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1 group. Lights by the older group. Correct? 

2 A. Yes, that's what it says. 

3 Q. Do you know who determined that? 

4 A. That would have also been from whatever 
data source all 

5 this information came from. 

6 Q. From all we can tell from the front of this 

document 

7 and the face of this document, this is a 
Marlboro — or 

8 Philip Morris generated document, correct? 

9 A. Yes. 

10 Q. From all we can tell? 

11 A. Uh-huh. 

12 Q. No reference to any outside sources, is 

there? 

13 A. I'd have to look at the whole document. 

14 Q. Well, we're going to look at the second 

page right now 

15 if we can. 

16 And the first question I'd ask you, do you 

see any 

17 reference there in the second page to any 
outside sources 

18 for the statistics you and I just talked about? 

19 A. No, I don't. 

20 Q. Would you look please at the section 1979 
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special 


21 

all. Just 
22 

23 

24 

they can 


25 

to have a 


programs. It's highlighted, and I won't read it 

read it to yourself, please. 

A. Okay. 

Q. All right. For the jury's benefit, I think 
see it, but basically it talks about a program 
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1 continuing brand presence — and here we can 

understand it's 


2 

Marlboro — among young 

adults, 

correct? 

3 

A. 

Yes . 



4 

Q. 

And it talks about 

various 

promotions 

such people. 





5 

correct? 



6 

A. 

Correct. 



7 

Q. 

And it talks about 

places 

where young 

people would 

hang 




8 

out, 

including beaches. 

bars, and other 

hangouts? 





9 

A. 

Young adults. 



10 

Q. 

Right. And it talks about 

also summer 


sampling where 

11 samplers are dispatched to hand out samples of 
Marlboros, is 

12 that right? 

13 A. That would be — if it's a Marlboro 


document, it 

14 

15 

marketing 

16 

conclusion 

17 

18 

19 

20 
21 

a marketing 
22 

23 

me look at 

24 

25 


would 

be Marlboro, yes. 

Q. This suggests that Exhibit No. 1976 is a 
document, doesn't it? Isn't that a reasonable 
from what we've seen? 

A. What do you mean by marketing document? 

Q. You don't understand marketing? 

A. I think I understand marketing, yes. 

Q. Well, do you have an answer? It looks like 

document, doesn't it? 

A. Can you give me the whole document and let 
it? 

Q. Surely. 
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1 

2 

3 

4 

5 

6 

document, in 

7 

8 
9 

interested in 
10 


May I approach? 

THE COURT: Yes, you may. 

Q. I'm handing the witness Exhibit 1976. 

A. Thanks. 

Q. Sorry. 

A. Yeah. Okay. On balance it is a marketing 

that it contains marketing information. 

Q. Thank you. 

Why is it that the marketing people are 
the fact as alleged here, as stated here, that 
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Marlboro 


11 

you know? 

12 

13 

14 

and younger 

15 

market? 

16 

17 

18 

19 

20 

interested in 
21 
22 

interested 

23 

which in doing 

24 

someone with 

25 


dominates the 17 and younger age category? Do 

A. It doesn't say that there. 

Q. It doesn't? 

It states that Marlboro dominates the 17 

age category capturing over 50 percent of its 
A. No, it doesn't say that. 

Q. I'm back on page 1. I'm ahead of myself. 

Now we're on the same page? 

A. Yes, as they say. 

Q. Why is it that the marketing people are 
that fact? 

A. I don't know that the marketing people are 

in it. I said it was a marketing document, 

that I believe that a marketing person or 

knowledge of the marketing wrote it. 
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1 


I have said when I've been asked about this 


document 

2 before that I believe it is a briefing document 
to be given 

3 to someone to understand the Marlboro brand. 

4 Q. Does it say anywhere on here "briefing 
document"? 

5 A. No, it does not. It is my judgment as to 
the tone of 

6 the document and the way it's written and the 

way it's 

7 organized that I would categorize it as a 
briefing document, 

8 but that is definitely speculation on my part. 

9 THE COURT: Let me ask counsel to 


approach. 

10 

record.) 

11 

of the Jury:) 
12 

going to 

13 

probably 

14 

resume on 

15 

16 

this witness, 

17 

18 

8 : 00 . 

19 

not go Friday 

20 

next week. 

21 


(Discussion at side-bar off the 
(Proceedings in courtroom in the presence 
THE COURT: We're going to — this is 
take some period of time, and so we think it's 
appropriate to recess now for the weekend and 
Monday morning. 

Although you may or may not resume with 

we will resume on Monday morning at 8:00. Okay? 
So be in the jury room at ten minutes till 

Couple just information for you. We will 

and we will recess a bit earlier on Thursday of 

Okay? So you can plan next Friday you will not 
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be here, and 
22 

Thursday 

23 

24 

family members 

25 

the order I 


you will probably get out of here by 3:00 on 

afternoon, 3:00, 3:30. 

Over the weekend, you may be asked to by 

or friends, what's going on. Again, I repeat 
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1 

about this 
2 

3 

so I'm not 

4 

After the case 

5 

delight. But 

6 

case among 

7 

8 

you've been 
9 

contrast to 
10 

likely not been 
11 
12 

by any 

13 

14 

reminder that 

15 

case until 

16 

recess until 

17 

18 

we'11 collect 

19 

20 
21 
22 

23 

24 

25 


3028 

1 

2 


gave to you. You cannot say anything to anyone 
case. 

Now, we're moving along at a faster pace, 

asking that you hold your comments forever. 

is over, you can talk about it to your heart's 

until that time, don't say anything about the 

yourselves or with anyone else. 

Also, don't read any news briefings. Now, 

here putting in all the time on this case, in 

that some reporter who reports about it has 

a part of your information on it. 

So do not read, listen to, or hear anything 

outside reporters. 

So with those cautions and with, again, a 
you're to stay away from consideration of this 
the final deliberations begin, we will stand in 
Monday morning. 

Finally, leave your pads face down and 
them and redistribute them. 

(Proceedings adjourned.) 
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